
U.S. BANKRUPTCY COURT 

FOR THE EASTERN DISTRICT OF KENTUCKY 

LEXINGTON DIVISION 

 

IN RE: 

 

OGGUSA, INC.  CASE NO. 20-50133 

                    (Chapter 11) 

 

DEBTOR 

 

** ** ** ** ** ** 

 

OXFORD RESTRUCTURING ADVISORS, LLC,  PLAINTIFF 

solely in its capacity as Plan Administrator of the 

GenCanna Wind-Down Trust 

 

vs.          Adv. No. 22-05021 

 

HEMP KENTUCKY GROWERS, LLC  DEFENDANT 

 

 

MEMORANDUM IN SUPPORT OF DEFENDANT’S 

 MOTION FOR SUMMARY JUDGMENT AGAINST 

PLAINTIFF OXFORD RESTRUCTURING ADVISORS, LLC 

 

 

Comes the Defendant, Hemp Kentucky Growers, LLC (the “Defendant” or “HKG”), by 

counsel, and pursuant to Federal Rule of Civil Procedure (AFRCP@) 56, Federal Rule of Bankruptcy 

Procedure (ABankruptcy Rule@) 7056, and Section 547 of Title 11 of the United States Code (the 

“Bankruptcy Code”), hereby respectfully submits its Memorandum in Support of its Motion for 

Summary Judgment against Plaintiff Oxford Restructuring Advisors, LLC (“Plaintiff”), and states 

as follows: 

   

1. Introduction 

The Affidavit in support of this Motion for Summary Judgment and documents identified 

therein clearly demonstrate that there is no genuine issue of material fact and the Defendant HKG 
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is entitled to judgment as a matter of law on the Plaintiff’s preferential transfer claims.  The three 

challenged transfers are insulated under the “ordinary course of business” defense of 11 U.S.C. 

§547(c)(2).  Furthermore, the Plaintiff failed to perform the due diligence required under 11 U.S.C. 

§547(b) to state a prima facie preference claim, despite its allegations in the Complaint.    

The three challenged transfers fit an unbroken payment history which spanned almost two 

years.  The timing and amount of payments were agreed upon in a March 2018 payment schedule 

set forth in a written agreement between the Debtor and HKG.  The payment schedule provided 

for two different payment dates at the end of each month, but for the sake of efficiency, cost, and 

ease of administrative burden it was the understanding and agreement of the parties that the two 

monthly payments would all be paid in a single lump sum at the end of each month.  Throughout 

2018 and 2019 (including the 90 day Preference Period), the Debtors paid identical monthly 

payments to HKG within a few days of the end of each month.  The transfers were payments 

towards the same two debts (stock redemption and hemp purchases), were paid at the same time 

each month, and were in the same amounts.   

The debts were incurred in the ordinary course of the parties, and there was no variance as 

between the dollar amounts, method of payment, or nature of the debts.  Any inconsistency 

between the payment dates was only a matter of a few days.  Any of these insignificant delays can 

be explained by the fact that the payments were not automated, so initiation of wire transfers was 

occasionally affected by human factors such as inconvenience or bank access on election day or 

the Thanksgiving holiday week.  The challenged transfers are clearly within the ordinary course 

defense of 11 U.S.C §547(c)(2). 

Furthermore, the Affidavit establishes that the Plaintiff failed to perform the due diligence 

required under the recently amended §547(b).  Two separate law firms, one representing the 
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Debtor-in-Possession (“DIP”), and one representing the Plaintiff, sent a total of three demand 

letters to the Defendant during 2020 and 2021.  Defendant promptly responded to all three letters 

in writing with a detailed discussion of its ordinary course of business defense.  The Complaint 

alleges that the Plaintiff performed due diligence, but the Affidavit and documents (including the 

Complaint) clearly show that the DIP and the Plaintiff never read or considered Defendant’s 

response letters.  As the Plaintiff failed to perform the required due diligence, it has failed to 

establish a prima facie case under §547(b).   

There are no material facts at issue, and Defendant is entitled to judgment as a matter of 

law. 

 

2. Statement of Facts 

a. The Relationship Between GenCanna and HKG. 

In 2014, GenCanna Global USA, Inc. (“GenCanna”) approached HKG’s principal, Ron 

Stocks, about the formation of a new entity through which industrial hemp would be sold.  At that 

time, HKG and GenCanna entered into joint ownership of a new entity, Hemp Kentucky, LLC 

(“Hemp Kentucky”).  HKG owned 25% of Hemp Kentucky and GenCanna owned the remaining 

75%.  Hemp Kentucky had four board seats, two of which were held by GenCanna, one was held 

by Ron Stocks, and one was held by Mr. Leroy Morrow, an associate of Ron Stocks.  See Exhibit 

A, Affidavit of Ronald W. Stocks, Manager of Defendant Hemp Kentucky Growers, LLC (“Stocks 

Affidavit”). 

After approximately two years, this four-seat board with divided ownership proved 

unworkable, and the board was frequently deadlocked into 2-2 voting splits which allowed no 

progress.  Furthermore, the state of the relationship between the parties dictated that the best 
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outcome for all parties was for HKG to sell its interest in Hemp Kentucky to GenCanna.  For 

example, the two parties had different working styles, risk tolerances, and familiarity with the 

market.  These and other factors contributed to the parties’ conclusion that a parting of ways was 

best for all parties.  See Exhibit A, Stocks Affidavit.    

In October 2016, the parties entered into a Redemption Agreement in which Ron Stocks 

and his associate, Mr. Morrow, relinquished their board seats and HKG’s ownership of jointly 

owned Hemp Kentucky was transferred to GenCanna.  GenCanna was in startup mode and thus 

unable to fund its purchase of the Hemp Kentucky interest with a full cash payment, so an 

installment payment approach was established in the Redemption Agreement.  In addition to 

installment payments, GenCanna agreed to provide HKG with a portion of the industrial hemp 

grown, but agreed to purchase such industrial hemp from HKG at a fixed price. This agreement 

gave HKG additional upside potential if the hemp market turned out to be as lucrative as 

anticipated by the parties.  See Exhibit A, Stocks Affidavit; see also October 2016 Redemption 

Agreement, attached hereto as Attachment 1 to Exhibit A, Stocks Affidavit. 

GenCanna was starting to build out its infrastructure in a rapidly growing market and was 

thus unable to fulfill the terms of the initial Redemption Agreement. The parties agreed to amend 

the Redemption Agreement with new terms. HKG believed that its most likely path to 

remuneration was for GenCanna to flourish and make payments as agreed. Thus, the Redemption 

Agreement was amended in March of 2018 and then again in May of 2018.  These 2018 

amendments related to the timing and procedures for providing consideration owed by GenCanna 

to HKG, the strategy being to provide GenCanna more flexibility to ensure GenCanna was able to 

pay HKG as agreed.  See Exhibit A, Stocks Affidavit; see also March 2018 Amendment to 

Redemption Agreement, attached hereto as Attachment 2 to Exhibit A, Stocks Affidavit; May 
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2018 Amendment to Redemption Agreement, attached hereto as Attachment 3 to Exhibit A, 

Stocks Affidavit.   

In June of 2018, HKG delivered approximately 30,000 pounds of hemp to GenCanna.  

From HKG’s perspective, it was in the best interest of HKG to provide GenCanna with hemp to 

ensure that GenCanna had sufficient raw materials to keep the business afloat given the substantial 

sum it owed HKG from the stock purchase agreement.  The parties agreed that GenCanna would 

pay for the hemp in monthly installment payments.  See Exhibit A, Stocks Affidavit. 

The March 13, 2018 Amendment to the Redemption Agreement established the payment 

schedule for the two payment obligations: (a) hemp purchase payments and (b) stock redemption 

agreement payments.  The 2018 stock redemption payments were $82,295.00 per month, and are 

detailed in Sections 2 and 3 of the March 2018 Amendment.  The monthly installments to be paid 

during 2018 were $36,840 per month (described as “2016 Obligation Installment”) plus $45,455 

per month (described as “2017 Obligation Installment”).  The March 2018 Amendment included 

these escalating payment amounts in anticipation of GenCanna having successively higher cash flow 

each year and thus being able to "step up" its payment on the obligation as each year passed.  

Consistent with this "stepping up" approach, the 2019 stock redemption payments were $93,750 

per month, and are detailed in Section 5 of the March 2018 Amendment.  See Exhibit A, Stocks 

Affidavit; see also March 2018 Amendment to Redemption Agreement, attached hereto as 

Attachment 2 to Exhibit A, Stocks Affidavit. 

The monthly hemp purchase payments were $33,000.00 per month.  This price was based 

on two bins’ worth of hemp (550 pounds per bin, $30.00 per pound, for a price of $16,500.00 per 

bin), and the payment schedule is detailed in Section 4(a) of the March 2018 Agreement.  See 

Exhibit A, Stocks Affidavit; see also March 2018 Amendment to Redemption Agreement, 
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attached hereto as Attachment 2 to Exhibit A, Stocks Affidavit. 

The March 2018 agreement provided that the various stock redemption payments would 

be due on the "last business day of the month," and that the hemp purchase payments would be 

due on the "25th of each month."  However, instead of requiring two or three separate payments on 

separate dates, it was the understanding and agreement of both parties that the monthly payments 

would all be paid in a single lump sum at the end of each month.  The payment history reflects this 

understanding and course of dealing.  See Exhibit A, Stocks Affidavit.   

 

b. The Payment History followed the Agreements and Course of Dealing Exactly. 

 

Starting in March 2018 and for almost two years thereafter until the GenCanna bankruptcy 

filing, GenCanna followed this payment schedule and paid its obligations at approximately the end 

of each month in a single wire transfer.  The parties preferred payment by a single wire payment 

each month for several reasons. A single wire transfer could be tracked more efficiently than 

multiple wire transfers. Having multiple communications about multiple payments would 

potentially be confusing, and likely more administratively burdensome, than having a single 

payment amount which represented several underlying obligations.  A single wire transfer would 

require lower wire transfer fees as compared to several wire transfers.  A single monthly transfer 

would reduce the burden and time required of the financial officer charged with transmitting the 

funds from GenCanna to HKG.  In addition, the personal experience of the parties demonstrated 

that having a single unified payment is a more effective way to collect funds than chasing multiple 

payments. For these reasons, HKG used a single monthly wire transfer payment of the multiple 

underlying monthly obligations.  See Exhibit A, Stocks Affidavit; see also Ordinary Course 

Spreadsheet, attached hereto as Attachment 4 to Exhibit A, Stocks Affidavit.   
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All of the 2018 payments made after the March 2018 agreement were in the same amount 

($115,295), exactly in accordance with the payment schedule in the March 2018 amendment.  With 

only two exceptions, all of the payments made during 2019 were in the same amount ($126,750), 

exactly in accordance with the payment schedule in the March 2018 amendment.  The two 

exceptions are inconsequential, and occurred well before the three transfers challenged in this 

litigation: 

A) The payment made on January 2, 2019 was scheduled to be the final December 2018 

payment, and should have been paid in the 2018 amount, but was erroneously made in 

the higher 2019 amount ($126,750).  This oversight was corrected the following month 

by adjusting the payment amount ($115,295). 

B) The March 29, 2019 payment ($176,750) included an extra $50,000.  This was a 

$50,000 "March installment" towards the 2018 Hemp Purchase Agreement and was 

unrelated to the monthly payments on stock redemption. 

See Exhibit A, Stocks Affidavit; see also Ordinary Course Spreadsheet, Attachment 4 to 

Exhibit A, Stocks Affidavit.   

The payments were not automated, so each payment required a deliberate wire transfer 

initiated by a representative of the Debtor.  Each month HKG’s attorney was responsible for 

starting a notice and communication process with GenCanna to ensure that the monthly obligation 

was paid to HKG. This was accomplished through monthly emails, phone calls, and text messages 

to ensure the obligation was not forgotten by GenCanna, and to communicate that HKG had not 

forgotten that the upcoming payment was coming due.  In some months, the payment was made a 

few days before the end of the month, and in others, the payment was made a few days after the 

end of the month.  Any variations were not intentional, but were related to factors such as election 

Case 22-05021-grs    Doc 8-1    Filed 10/06/22    Entered 10/06/22 15:27:09    Desc
Exhibit Memorandum in Support    Page 7 of 19



Page 8 of 19 

days, weekends, and holidays.  See Exhibit A, Stocks Affidavit. 

From March 2018 through December 2018, Gencanna made a payment in the same amount 

each month, and the payments were made within a few days of the end of each month.  Pursuant 

to the March 13, 2018 agreement, the monthly payment amount increased in 2019.  The Debtor 

made identical payments each month in 2019 (with the two exceptions described above), and the 

payments were made within a few days of the end of each month.  There were times when it was 

more difficult to communicate directly with the GenCanna officers responsible for authorizing the 

monthly wire transfer. Those times included periods of vacation, during Thanksgiving, Christmas, 

Memorial Day, election day, and other holiday periods.  See Exhibit A, Stocks Affidavit; see also 

Ordinary Course Spreadsheet, Attachment 4 to Exhibit A, Stocks Affidavit.   

 The Plaintiff has challenged three (3) transfers, each in the amount of $126,750.00: (i) 

November 7, 2019, (ii) December 3, 2019, and (iii) December 31, 2019 (collectively, the 

“Challenged Transfers”).  A brief review of the payment history shows that these payments match 

the parties’ course of dealing for the previous two years.  The dollar amounts are identical to the 

prior payments, and the timing is well within the course of dealing.  Any variance was caused by 

the fact that the wire transfers were not automated; they were requested and then initiated 

manually.  In fact, the date of the stock redemption payment portion of the December 31, 2019 

transfer matches both the course of dealing and the written agreement.  The December 3, 2019 

transfer (which is the November 2019 obligation) matches the payment one year before (on 

December 3, 2018), because both were delayed by the Thanksgiving holiday.  The November 7, 

2019 payment was delayed because of Kentucky election day, as HKG’s principal and his family 

are deeply involved in Kentucky politics.  See Exhibit A, Stocks Affidavit; see also Ordinary 

Course Spreadsheet, Attachment 4 to Exhibit A, Stocks Affidavit. 
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c. GenCanna Bankruptcy and the Plaintiff’s Demand letters. 

It is clear that neither the Debtor-in-Possession nor the Plaintiff in this action did any due 

diligence prior to filing this Adversary Proceeding.  The Defendant received three separate demand 

letters and promptly responded to each in writing, only to be sent additional demand letters alleging 

that no response had been received.  Even the Plaintiff’s Complaint alleged (erroneously) that 

HKG had failed to respond to demand letters, presumably in an attempt to “check the box” for the 

due diligence requirement of 11 U.S.C. §547(b). 

The GenCanna bankruptcy was filed in early 2020.  On May 1, 2020, the Debtor-in-

Possession’s counsel, Jennifer Hoover of the Benesch Law Firm, sent a demand letter to HKG, 

demanding disgorgement of the three payments at issue in this litigation.  HKG responded through 

counsel by letter dated May 15, 2020, and raised the ordinary course of business defense of 11 

USC §547(c)(2) based on the same payment history attached to Ron Stocks’ Affidavit.  See 

Exhibit A, Stocks Affidavit, see also May 1, 2020 Letter from DIP’s Counsel and May 15, 2020 

Letter from HKG’s Counsel, attached hereto as Attachments 5 and 6 to Exhibit A, Stocks 

Affidavit. 

The Debtor’s counsel confirmed receipt of HKG’s response by e-mail on May 15, 2020 

and again by telephone on May 19, 2020.  Significantly, these communications are corroborated 

by the Debtor’s counsel’s firm records: (1) on the attorney billing records attached as Exhibit E to 

the Benesch Firm’s Fee Application (Doc. 988), (2) on May 15, 2020 there is a “JRH” Fee Entry 

for “Review of response to preference demand letter”, and (3) on May 19, 2020 there is a “JRH” 

Fee Entry for “Conf call with S. Barnes regarding preference demand letter.”  See Benesch Fee 

Application, Main Case Doc. 988, Exhibit E, pp. 427, 431; see also Exhibit A, Stocks Affidavit.  
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However, on August 6, 2020, Debtor’s counsel, Jennifer Hoover, sent HKG a second demand letter 

alleging that HKG had failed to respond to a demand letter dated May 22, 2020.  HKG never 

received any demand letter dated May 22, 2020.  HKG responded to the August 6, 2020 demand 

letter by letter dated August 10, 2020, once again raising the same ordinary course of business 

defense and enclosing a copy of HKG’s May 15, 2020 letter.  See Exhibit A, Stocks Affidavit, see 

also August 6, 2020 Letter from DIP’s Counsel and August 10, 2020 Letter from HKG’s Counsel, 

attached hereto as Attachments 7 and 8 to Exhibit A, Stocks Affidavit. 

One year later, a new law firm representing the post-confirmation entity Oxford 

Restructuring did the same thing.  On June 25, 2021, Plaintiff’s counsel, Nathan Delman, sent a 

demand letter to HKG seeking disgorgement of the Challenged Transfers.  HKG responded by 

letter dated July 29, 2021 raising the same defenses and enclosing the prior letters.  See Exhibit 

A, Stocks Affidavit, see also June 25, 2021 Letter from Plaintiff’s Counsel and July 29, 2021 

Letter from HKG’s Counsel, attached hereto as Attachments 9 and 10 to Exhibit A, Stocks 

Affidavit.  The Complaint commencing this Adversary Proceeding was filed on January 17, 2022.  

Paragraph 36 of the Complaint alleges that HKG failed to respond to the June 25, 2021 demand 

letter, and also alleges that the Plaintiff sent a second demand letter on September 15, 2021.  HKG 

did in fact respond to the June 25, 2021 demand letter, and did not receive any September 15, 2021 

demand letter.  See Exhibit A, Stocks Affidavit.  In other words, the Plaintiff failed to review 

HKG’s response to its demand letter, and therefore cannot seriously contend that it performed “due 

diligence.” 
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3. Argument 

a. Summary Judgment Standard. 

 Federal Rule of Civil Procedure 56(c), made applicable in bankruptcy by Bankruptcy Rule 

7056, provides that summary judgment is appropriate “if the pleadings, depositions, answers to 

interrogatories, and admissions on file, together with the affidavits, if any, show that there is no 

genuine issue as to material fact and that the moving party is entitled to a judgment as a matter of 

law.”  This Court has explained that “[o]nly disputes over facts which might affect the outcome of 

the suit under governing law will properly preclude the entry of summary judgment.”  In re Draper, 

355 B.R. 607 (Bankr. E.D. Ky. 2006) (citing Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-

248 (1986); see also Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986) (“[T]he plain language of 

Rule 56(c) mandates the entry of summary judgment, after adequate time for discovery and upon 

motion, against a party who fails to make a showing sufficient to establish the existence of an 

element essential to that party’s case[.]”). 

 As set forth above, the Challenged Transfers are insulated under the ordinary course of 

business defense.  Furthermore, the plaintiff cannot establish that it performed due diligence prior 

to filing its Complaint. Therefore, summary judgment should be granted pursuant to Rule 56(c) 

and Bankruptcy Rule 7056. 

 

b. Ordinary Course of Business Defense. 

 11 U.S.C. §547(c)(2) insulates from preference avoidance any transfer “to the extent that 

such transfer was in payment of a debt incurred by the debtor in the ordinary course of business or 

financial affairs of the debtor and the transferee, and such transfer was – (A) made in the ordinary 

course of business or financial affairs of the debtor and the transferee; or (B) made according to 
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ordinary business terms[.]” 

 First, HKG must establish that the debt itself was ordinary as between the two parties.  This 

Court has explained that “before addressing subsections (A) or (B) of § 547(c)(2), the Defendant 

must first prove the transfers were in the ordinary course of business of the Debtors and of the 

Defendant.”  In re GC London KY, Inc., 575 B.R. 755, 764 (Bankr. E.D. Ky. 2017).  The 

Challenged Transfers involve two categories of debt: (i) stock redemption payments and (ii) hemp 

purchase payments.  As Mr. Stocks’ Affidavit explains, in 2014 GenCanna and HKG collaborated 

to form the Hemp Kentucky, LLC entity involving the sale of hemp.  After two years passed, the 

parties parted ways and GenCanna “bought out” HKG.  To that end, the parties negotiated a stock 

redemption agreement, which forms the basis of the first debt.  An agreement by one party to a 

closely-held business venture to pay consideration to purchase or redeem another party’s interest 

is very common. The potential for this type of debt (i.e., payment in exchange for a controlling or 

ownership interest) exists in many, if not all, small business ventures.  Thus, the stock redemption 

debt was incurred in the ordinary course of business as between GenCanna and HKG.  The second 

category of debt is the unpaid purchase price of hemp.  Throughout their relationship, the parties 

(two companies in the hemp business) sold hemp to one another.  Thus, the debt for the unpaid 

purchase price was also incurred in the ordinary course of business as between the two parties. 

 Second, HKG must establish that the payments on account of the debt were made in the 

ordinary course of business as between the parties.  11 U.S.C. §547(c)(2)(A).  This is known as 

the “subjective prong.”  The three Challenged Transfers were in the same amount each month and 

were paid at the same time each month.  In fact, from March of 2018 until December of 2019, 

there were only two exceptions to the dollar amounts of the monthly payments.  Other than these 

two exceptions (well before the Preference Period), the Debtor’s monthly payments to HKG were 
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identical each month for almost two years.  The Challenged Transfers match the long-standing 

course of dealing exactly.  For almost two years, GenCanna paid HKG exactly in accordance with 

the parties’ agreement, without any aberration or special treatment.  The Challenged Transfers 

were identical in method, timing, and amount to the previous recurring payments.  It is unusual to 

see a clearer example of payments made in the ordinary course of business.   

 As explained above, the March 2018 agreement fixed two separate payment dates for the 

two obligations: the stock redemption payments would be due on the “last business day of the 

month,” and the hemp purchase payments would be due on the “25th of each month.”  However, 

Mr. Stocks’ Affidavit explains that for several practical reasons, including efficiency, cost, and 

simplification of the payment schedule, the payments were made in a single lump sum at the end 

of each month.  The payments were not computerized or automated, but rather took the form of a 

wire transfer initiated by a person.  Thus, a particular payment date might be a few days early or a 

few days late.  See Exhibit A, Stocks Affidavit.  For example, one of the challenged transfers was 

delayed by the Thanksgiving holiday, and another was delayed by the November 2019 election 

day, and Mr. Stocks’ involvement in politics.       

 In a 1989 opinion, the Sixth Circuit Court of Appeals explained that the Ordinary Course 

of Business defense to preference claims “was intended to ‘protect recurring, customary credit 

transactions which are incurred and paid in the ordinary course of business of the Debtor and the 

transferee.’” Walschmidt v. Ranier (In re Fulghum Const. Corp.), 872 F.2d 739, 743 (6th Cir. 

1989) (quoting In re Energy Co–Op Inc., 832 F.2d 997, 1004 (7th Cir. 1987)). “Congress enacted 

§ 547(c)(2) ‘to leave undisturbed normal financial relations, because they do not detract from the 

general policy of the preference section to discourage unusual action by either the debtor or 

creditors during the debtor’s slide into bankruptcy.’” Fulghum, supra, 872 F.2d at 743 (quoting In 
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re Advance Glove Mfg. Co., 761 F.2d 249, 251 (6th Cir.1985)). 

 For purposes of this motion, HKG relies on the “subjective” prong of the ordinary course 

of business defense.  11 U.S.C. §547(c)(1)(A).  However, under both the “subjective” and 

“objective”1 prongs of the ordinary course of business defense, HKG is insulated from GenCanna’s 

preference claim.  Furthermore, HKG need not establish a defense under both prongs.  A transferee 

is only required to demonstrate either the “objective” or “subjective” prongs of the ordinary course 

of business defense.  In a 2019 opinion, this Court discussed the two prongs of the defense and the 

effect of the 2005 amendments, writing: 

As part of the BAPCPA amendments, Congress replaced the “and” between 

subsections (A) and (B) with “or.” As such, a defendant is now only required to 

prove one of the two prongs. Section 547(c)(2)(A) involves a subjective inquiry, 

while § 547(c)(2)(B) involves an objective inquiry. The subjective prong ... 

requires proof that the debt and its payment are ordinary in relation to other 

business dealings between that creditor and that debtor. The objective prong ... 

requires proof that the payment is ordinary in relation to the standards prevailing 

in the relevant industry. 

 

Spradlin v. East Coast Miner, LLC (In re Licking River Mining, LLC), 603 B.R. 336, 394 (Bankr. 

E.D. Ky. 2019) (internal citations and quotation marks omitted). 

As discussed above, a review of the payment history clearly shows that the challenged 

transfers fit the “subjective” prong of the Ordinary Course defense (i.e., the debt and payments 

“are ordinary in relation to other business dealings between that creditor and that debtor”).  11 

U.S.C. §547(c)(1)(A); see also Licking River Mining, supra.  GenCanna and HKG agreed to the 

payment schedule, agreed that the two monthly obligations would be paid in a single wire transfer 

approximately the same time each month, and followed the agreed upon procedure faithfully for 

 

 
1 - HKG reserves the right to assert an ordinary course of business defense under the “objective” prong of 11 U.S.C. 

§547(c)(1)(B) at a later date, if necessary. 
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two years.  

GenCanna did not make its payments to HKG on exactly the same date each month.  

However, it is well established in the Sixth Circuit that when the challenged payments are 

consistent with the parties’ prior course of dealing, failure to strictly adhere to an invoice’s or 

payment schedule’s due date does not preclude a finding that the payments were within the 

ordinary course of business.  See e.g. In re Transport Associates, Inc., 171 B.R. 232 (Bankr. W.D. 

Ky. 1994) (mere fact that debtor’s payments to supplier were not made within time indicated on 

invoices did not preclude finding that payments were made within the ordinary course of business 

between the parties); In re Yurika Foods Corp., 888 F.2d 42, 44 (6th Cir. 1989) (late payments 

were within the ordinary course of business between the parties where 87% of debtor’s payments 

to creditor were made after the payment period specified in creditor’s bills); In re Fulghum Const. 

Corp., 872 F.2d 739, 742-43 (6th Cir. 1989) (applying ordinary course of business exception where 

debtor made consistently late repayments to creditor of cash advances) (holding that “even if the 

Debtor’s business transactions were irregular they may be considered ordinary for purposes of § 

547(c)(2) if those transactions were consistent with the course of dealings between the particular 

parties.”).   

The payment history from GenCanna to HKG, as detailed on the attached ordinary course 

of business chart, shows that all aspects of the challenged transfers matched the parties’ prior 

course of dealing.  See Ordinary Course Spreadsheet, Attachment 4 to Exhibit A, Stocks 

Affidavit.  It was common for GenCanna to make its payments to HKG during the first week of 

the new month after the due date, or even between the two due dates.  Because the payments 

required a live person to initiate each wire transfer request, over the two-year payment history 

human factors (such as holidays and weekends) often affected the timing.  However, even though 
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the payments were not automated, payments were never significantly late, nor were they ever 

significantly early.  There were no missed payments or “catch up” payments.  Both parties agreed 

and understood the arrangement and followed it precisely year after year.  The Challenged 

Transfers were ordinary as between HKG and GenCanna.  Accordingly, pursuant to the authority 

cited herein, HKG is entitled to judgment as a matter of law as to the ordinary course of business 

defense.   

HKG reserves the right to argue and tender evidence that the transfers were made within 

industry standards (i.e. the “objective” prong) under 11 U.S.C. §547(c)(1)(B).  HKG is confident 

that it would be able to demonstrate that identical monthly payments for purchase of crops and 

stock redemption agreements are common nationally and locally in (i) the hemp industry and (ii) 

agriculture in the United States in general.  HKG is hopeful that this matter can be resolved at the 

summary judgment stage based on the “subjective prong” of the ordinary course defense, and 

therefore has so far avoided incurring expert witness expenses to testify on the industry standard 

issue, but reserves the right to do so if necessary in the future. 

 

c. Failure to Perform Due Diligence. 

 As a final note, HKG wishes to point out that it has diligently worked to avoid litigation 

for two years.  HKG has written to the Debtor-in-Possession and the Plaintiff upon receiving their 

demands, and has raised its ordinary course of business defense.  A cursory review of the demand 

letters and the allegations in the Complaint shows that the Plaintiff failed to perform due diligence.  

There is no issue of material fact and HKG is entitled to judgment as a matter of law on this issue.   

 The Small Business Reorganization Act of 2019 (“SBRA”) amended §547(b) to require 

the trustee to exercise “reasonable due diligence,” and take “into account a party’s known or 
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reasonably knowable affirmative defenses under subsection (c).”  11 U.S.C. §547(b).  Presumably, 

this language was included in the SBRA amendments in order to protect creditors from defending 

mass-produced preference adversary proceedings in large Chapter 11 proceedings.2  A plain 

reading of §547(b) is that the trustee must establish “reasonable due diligence” as a prima facie 

element of a preference claim.   

 Although the Plaintiff was careful to copy the statutory language into its Complaint, 

Plaintiff cannot seriously contend that it performed meaningful due diligence.  The Plaintiff (and 

its predecessor the DIP) sent multiple boilerplate demand letters but then ignored multiple written 

responses which raised HKG’s strong affirmative defense.  The DIP’s counsel even billed for the 

time reviewing HKG’s response in its Fee Application, but then sent a second boilerplate demand 

letter alleging that it had not received any response.  The Plaintiff’s counsel sent a demand letter 

to which it received a response but then claimed it had not received any response in its Complaint.  

This conduct cannot possibly qualify as “reasonable due diligence.”  In this case, the Plaintiff’s 

failure to perform due diligence is even more baffling, because the Plaintiff has twice requested 

and been granted generous extensions of the statute of limitations in the main case.  (See Docs. 

1834, 1882).   

 Mr. Stocks’ Affidavit details HKG’s repeated written attempts to gain the Plaintiff (and the 

DIP’s) attention.  The Plaintiff and the DIP’s letters (and the Plaintiff’s Complaint) clearly 

establish that HKG’s letters were ignored, let alone thoughtfully considered.  HKG has incurred 

legal fees in responding to demand letters and now defending this case; precisely what the 

amendments to §547(b) were intended to avoid.  There is no issue of material fact and the 

 

 
2 -  See e.g. ECS Refining, Inc., 625 B.R. 425, 457 (Bankr. E.D. Cal. 2020).  (“Legislative history does not explain the 

reason for these changes.  But a fair reading of these amendments is that Congress sought to curb what it perceived as 

improper use of preference actions[.]”)   
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Defendant is entitled judgment as a matter of law as to the Plaintiff’s failure to exercise due 

diligence, which is a prima facie requirement in a preference claim pursuant to §547(b).  

 

4. Conclusion 

For the reasons set forth above, the Defendant submits that the three Challenged Transfers 

are insulated under the “ordinary course of business defense” of 11 U.S.C. §547(c)(2), and that the 

Plaintiff failed to perform the required “reasonable due diligence” under §547(b).  There is no 

genuine issue of material fact in this case, and the Defendant is entitled to judgment as a matter of 

law as against Plaintiff.   

 

WHEREFORE, the Defendant respectfully requests that the Court enter an Order granting 

Summary Judgment in favor of the Defendant against the Plaintiff, Oxford Restructuring Advisors, 

LLC. 
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NOTICE 

 Please take Notice that a hearing on the foregoing shall be held on Thursday, 

November 17, 2022, at 9:00 AM, in the U.S. Bankruptcy Courtroom for the Eastern District 

of Kentucky, Lexington Division, 2nd Floor Courtroom, 100 E. Vine Street, Lexington, KY 

40507. 

 

Dated this the 6th day of October, 2022. 

Respectfully Submitted, 

/s/ Stephen Barnes 

Stephen Barnes, Attorney     

KY Bar ID No. 89762 

Walther, Gay & Mack, PLC     

P.O. Box 1598       

Lexington, KY 40588-1598     

(tel) (859) 225-4714  

(fax) (859) 225-7983 

sbarnes@wgmfirm.com 

www.wgmfirm.com      

COUNSEL FOR DEFENDANT 

 

 

CERTIFICATE OF SERVICE 

 

This is to certify that a copy of the foregoing was served upon the following persons and 

entities either electronically by the Court, or via U.S. Mail, First Class Postage Prepaid by the 

undersigned attorney, on this the 6th day of October, 2022. 

      *All parties designated to receive electronic notice 

 

Nathan E. Delman, Attorney 

Horwood Marcus & Berk Chartered 

500 West Madison, Suite 3700 

Chicago, IL  60661 

COUNSEL FOR PLAINTIFF 

 

 

 

/s/ Stephen Barnes 

COUNSEL FOR DEFENDANT 
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