
 

UNITED STATES BANKRUPTCY COURT 
MIDDLE DISTRICT OF FLORIDA 

TAMPA DIVISION 
www.flmb.uscourts.gov 

 
In re: 
 
206 GOLDEN, LLC,   
 

Debtor. 
      / 
 

 
 
 

 

Chapter 7 
 
Case No. 8:21-bk-04780-MGW 

Douglas N. Menchise, Chapter 7 Trustee, 
 
 Plaintiff, 
v.  
 
Center for Aging and Rehabilitation 
Davenport, Inc., 
 
 Defendant. 
      / 
  

 

Adv. No. 8:22-ap-00107-MGW 

MOTION TO DISMISS CORRECTED COMPLAINT TO AVOID AND RECOVER 
 PREFERENCES FRAUDULENT TRANSFERS AND POST-PETITION TRANSFERS 

 
 Defendant, Center for Aging and Rehabilitation Davenport, Inc. (“Defendant”), pursuant 

to Fed. R. Civ. P. 12(b)(6) and (f), made applicable here by Rule 7012 of the Federal Rules of 

Bankruptcy Procedure, moves to dismiss the Plaintiff’s Complaint to Avoid and Recover 

Preferences Fraudulent Transfers and Post-Petition Transfers (the “Initial Complaint”) (Doc. No. 

1) filed by Douglas N. Menchise, as Chapter 7 Trustee for the Estate of 206 Golden, LLC, d/b/a 

The Crossroads, (hereinafter “Trustee” or “Plaintiff”), for failure to state a claim upon which 

relief can be granted.  In support thereof, Defendant presents the following memorandum of law. 

Plaintiff filed his initial Complaint on June 6, 2022. (Doc. No. 1).  On August 16, 2022, 

Plaintiff revised his Complaint to correct an error in the case caption (the “Complaint”). (Doc. 

No. 8). 
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Plaintiff’s Complaint reads as though it is an outline of a fraudulent transfer complaint 

where the underlying specific facts have not been filled in prior to filing.   

For instance, each count is a mere recitation of elements, including alleging actual intent 

to hinder, delay and defraud creditors.  Yet, there are no creditor’s identified who could have been 

harmed and no analysis of how a transaction that was documented and disclosed to a governmental 

agency (as recited in the Complaint) was conducted to defraud any creditor/s and how such a 

transaction would accomplish that result. 

The Complaint is rife of bare legal statements of the elements of the claim with the only 

specifically alleged facts, as required by the Supreme Court, being the existence of an Operations 

Transfer Agreement (“OTA”) that facially refutes the claims at issue.   

Namely, the OTA, a copy of which is attached here as Exhibit A (it is referenced and 

therefore incorporated into the complaint),1 demonstrates that the monies paid to Defendant were 

pursuant to an obligation for any revenues derived from activities and receivables incurred after 

May 2, 2021 were the property of Defendant.   

To this end, the Complaint acknowledges that obligation and states that the transfers were 

made on account of an outstanding claim, while simultaneously, and without any factual 

supporting basis claims no services were provided by Defendant to benefit the Debtor under the 

same OTA.  This is also contradicted by allegations in the Complaint that the Defendant did 

 
1 “[C]ourts are not always limited to the four corners of the complaint in ruling on a Rule 12(b)(6) motion.” In re 
Fundamental Long Term Care, Inc., 493 B.R. 613, 615 (Bankr. M.D. Fla. 2013); see also Tellabs, Inc. v. Makor Issues 
& Rights, Ltd., 551 U.S. 308, 322, 127 S.Ct. 2499, 168 L.Ed.2d 179 (2007) (finding “courts must consider the 
complaint in its entirety, as well as other sources courts ordinarily examine when ruling on Rule 12(b)(6) motions to 
dismiss, in particular, documents incorporated into the complaint by reference, and matters of which a court may take 
judicial notice”). 
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actually take over the responsibility and daily operations of the Debtor’s former nursing home, as 

required in the OTA.   

Every key element of Plaintiff’s claim is lacking a particularized factual basis of any kind.  

As such, the Complaint must be dismissed. 

Legal Argument 

I. Failure to Sufficiently Plead a Claim 

Pursuant to Federal Rule of Civil Procedure 12(b)(6), a claim should be dismissed if a 

plaintiff fails to state a claim upon which relief can be granted. In Bell Atlantic Corp. v. Twombly, 

550 U.S. 544 (2007), the Court prescribes the general standard for deciding Rule 12(b)(6) motions. 

Twombly holds that "[w]hile a complaint attacked by a Rule12(b)(6) motion to dismiss does not 

need detailed factual allegations, … a plaintiff’s obligation to provide the 'grounds' of his 

'entitle[ment] to relief' requires more than labels and conclusions, and a formulaic recitation of the 

elements of a cause of action will not do." Id. at 561-63 (internal citations omitted).  

Specifically, the Court held that a complaint may survive a Rule 12(b)(6) motion only if it 

contains sufficient factual allegations to render the alleged claim "plausible on its face." Id. at 562. 

“A claim has facial plausibility when the plaintiff pleads factual content that allows the court to 

draw the reasonable inference that the defendant is liable for the misconduct alleged.” Ashcroft v. 

Iqbal, 129 S.Ct. 1937, 1949 (2009). Where a plaintiff fails to allege sufficient facts necessary to 

sustain the above burden, its claim must be dismissed. Id.  “Threadbare recitals of the elements of 

a cause of action, supported by mere conclusory statements, do not suffice.” Id. 

 Plaintiff’s Complaint is the picture of the pleading that is not permitted any longer as it 

contains no factual content beyond “labels and conclusions” beyond the existence of the OTA and 

the filing of a change of ownership with the State of Florida.  Those facts alone do not meet any 
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of the elements of an intentional fraudulent transfer.  Not a single badge of fraud is pled.2  This is 

deficient under any standard, but when actual fraud claims are alleged, as they are in the Complaint, 

pleading standards are even higher. Roberts v. Balasco (In re Ernie Haire Ford, Inc.), 459 B.R. 

824, 836-838 (Bankr. M.D. Fla. 2011) (allegations must describe the “time, place and substance” 

of fraud and relaxed pleading standards do not apply to a trustee serving as a liquidating agent). 

To sufficiently allege fraud, "a party must state with particularity the circumstances constituting 

[the] fraud." Fed. R. Civ. P. 9(b). 

 The only fact arguably asserted in support of a badge of fraud is a conclusory allegation of 

Defendants being either a “statutory or non-statutory” insider of the Debtor.  Yet, even this is truly 

a bare label (and self-contradictory or unclear to sufficiently support making the claim plausible), 

as the only supporting evidence is that following the OTA, and pursuant to the terms of the OTA, 

the parties had an obligation to divide funds amongst themselves depending upon when services 

(connected to funds received) had been provided, i.e. payments for services prior to the OTA went 

to the Debtor and payment for services provided by Defendant after the OTA were due and payable 

to Defendant. 

 Other than labels, there are no supporting facts.  No creditors are identified.  No aspect of 

the Debtor’s operations, pre or post OTA are alleged for purposes of alleging insolvency at the 

time of the alleged transfers.  Similarly, the Complaint has conclusory statements that the payments 

to Defendant provided no value to the Debtor despite satisfying obligations the Debtor owed to 

Defendant under the OTA.  There is no explanation for why this is of no value to the Debtor, 

particularly where the continued operations by the Defendant also led to collections of revenues 

for the Debtor.   

 
2 See e.g., Dionne v. Keating (In re XYZ Options, Inc.), 154 F.3d 1262, 1272 (11th Cir. 1998) identifying various 
badges of fraud the Plaintiff could have arguably asserted.   
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 As a final example of the bare legal conclusions, the Trustee seeks to avoid the entirety of 

the OTA or recover its value, yet the Complaint contains  only conclusory allegations of the OTA 

transferring existing value of the Debtor’s operations to Defendant.  This is likely because the 

Trustee knows from the financials of the Debtor and testimony of the Debtor’s principal that he 

cannot make such allegations.  Rather, the Debtor was losing money and not paying vendors on a 

timely basis prior to the OTA.  The OTA permitted the Debtor to stop losing money.  It is likely 

for this reason that in other adversary proceedings, Douglas N. Menchise v. Payroll Processing & 

Personnel LLC. et al, 8-22-ap-00116-MGW, Douglas N. Menchise v. American Express Company 

et al, 8:22-ap-00102-MGW, the Trustee asserts a right to recovery for transfers spanning several 

years prior to the OTA on the basis that, per the Trustee’s inconsistent position from this case, the 

Debtor was insolvent at the time it made the transfers the Trustee seeks to avoid in those other 

Adversary Proceedings. 

 Should the Plaintiff assert a claim with sufficiently particularized allegations, which he has 

not done yet, it is likely that the OTA itself resolves the issue determinatively, as the OTA 

demonstrates that funds received by either the Debtor or the Defendant for services following May 

2, 2021 belong to the Defendant.  To the extent the Debtor obtained such funds, it would be only 

as bare legal title and in Trust for the Defendant.  Cf. 11 U.S.C. § 541(b)(1). 

Conclusion 

 The Supreme Court set forth the standards in Iqbal and Twombly to address the frequent 

practice of file and discover a claim later that could be brought about by bare, conclusory pleadings 

such as the Complaint.  The Plaintiff’s Complaint should be dismissed. 

WHEREFORE, Defendant, Center for Aging and Rehabilitation Davenport, Inc. 

respectfully requests the Court dismiss each count of the Complaint and grant such other and 
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further relief as this Court deems just and proper. 

 Dated: August 16, 2022 

 
Respectfully submitted, 
 
/s/ Scott A. Underwood   
Scott A. Underwood, Esq. 
Florida Bar No. 0730041 
Melissa J. Sydow, Esq. 
Florida Bar No. 39102 
UNDERWOOD MURRAY, P.A. 
Regions Building 
100 N. Tampa St., Suite 2325 
Tampa, FL  33602 
Tel: (813) 540-8401 / Fax: (813) 553-5345 
Email: sunderwood@underwoodmurray.com 
 msydow@underwoodmurray.com 
Attorneys for Center for Aging and Rehabilitation  
Davenport, Inc.  
 

 
CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and accurate copy of the foregoing, which was filed with 

the Clerk of Court, has been furnished electronically to those parties registered to receive service 

via CM/ECF, on August 16, 2022.  

/s/ Scott A. Underwood   
Scott A. Underwood, Esq. 
Florida Bar No. 0730041 

 

Case 8:22-ap-00107-MGW    Doc 12    Filed 08/16/22    Page 6 of 6


