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Pursuant to Federal Rule of Civil Procedure 12, as applied by Federal Rule of Bankruptcy 

Procedure 7012, Defendant Electric Reliability Council of Texas, Inc. (“ERCOT”) moves this 

Court to dismiss or abstain from hearing the Amended Complaint [ECF No. 49] of Plaintiff Anna 

Phillips, as trustee of the Entrust Liquidating Trust (the “Trustee”).1 

I. SUMMARY OF ARGUMENT 

1. The Court should dismiss Counts I, II, III, IV, and VI (the “Pricing Claims”) under 

the filed rate doctrine. The filed rate doctrine bars judicial recourse based on allegations that a 

regulated,  filed rate is too high, unfair, or unlawful, and it prohibits a judicial redetermination of 

what an appropriate rate should be. Any complaint that makes such allegations or seeks such relief 

must be dismissed. The Trustee again alleges that the wholesale electricity price at issue (which 

constitutes a filed rate) was unlawful because ERCOT failed to comply with the Standard Form 

Market Participant Agreement (“SFA”) and ERCOT’s Nodal Protocols (the “Protocols”) in 

complying with orders of the Public Utility Commission of Texas (“PUCT”) directing the price of 

energy during Winter Storm Uri (the “PUCT Orders”). The Pricing Claims must be dismissed on 

that basis alone. And relying on the allegation that the filed rate was too high, the Trustee seeks a 

reduction of ERCOT’s claim—which is a judicial redetermination of the amounts Entrust2 was 

invoiced. This requested relief is also impermissible under the filed rate doctrine. 

2. The Court should abstain from hearing the Trustee’s claims. The Court should 

exercise its discretion and abstain under § 1334(c)(1) because ten of the fourteen factors weigh in 

favor of abstention. Abstention is appropriate where, as here, there is no longer an estate to disrupt, 

                                                
1 By filing this Motion, ERCOT does not consent to this Court’s entry of any final orders or 
judgments in this adversary proceeding or the conduct of any jury trial before this Court in this 
adversary proceeding. Nothing in this Motion constitutes any such consent or prejudice to 
ERCOT’s right to have all matters in this adversary proceeding heard by the district court. 
2 ERCOT refers to all the debtors in the underlying bankruptcy collectively as “Entrust.” 
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the claims (even those “framed” under federal law) all arise under state law, ERCOT is entitled to 

a jury trial on at least two of those claims, and the proceeding comprises non-debtor parties. 

Alternatively, the Court should abstain from hearing the Trustee’s Pricing Claims under Burford 

v. Sun Oil Co. Each of the Pricing Claims arises under state law or is entangled in a skein of state 

law that must be untangled before this case can proceed—particularly the propriety of the PUCT 

Orders under the Texas Public Utility Regulatory Act (“PURA”) and whether ERCOT properly 

complied with them. These specific issues are novel; no court has previously decided them. Utility 

regulation is an important state interest requiring a coherent state policy—not potentially 

conflicting decisions from different judicial systems. 

3. Additionally, the Court should dismiss the Pricing Claims because the Trustee 

failed to join the PUCT. The PUCT has an important interest in this proceeding under state law, 

which requires the PUCT to be a party to any challenge to the validity or applicability of PUCT 

rules. Additionally, the Court cannot afford complete relief without the presence of the PUCT 

because this Court’s ruling may leave ERCOT with multiple or inconsistent obligations from 

different tribunals. The PUCT is an indispensable party that must—but because of its sovereign 

immunity cannot—be joined. 

4. Finally, many of the Trustee’s individual counts fail under Rule 12(b)(6). Count 

II—mitigation—should be dismissed because the Trustee fails to plead a legally supportable, 

plausible mitigation claim. Count IV—fraudulent transfer under the Texas Uniform Fraudulent 

Transfer Act (“TUFTA”)—should be dismissed because the Trustee fails to adequately plead that 

she has standing to bring a claim under TUFTA, which provides a cause of action to creditors. 

Count V—taking—should be dismissed because ERCOT has no liability for transferring Entrust’s 

customers to a POLR as a matter of law, the Trustee has not pleaded an essential element of a 
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taking, and Entrust waived its right to seek consequential damages. And Count VI—gross 

negligence—should be dismissed because the Trustee failed to plead facts establishing the 

necessary elements of a gross negligence claim, the claim is barred by the economic loss rule, 

Entrust waived its right to seek punitive damages from ERCOT, and because ERCOT is immune 

from tort liability. 

II. PROCEDURAL BACKGROUND  

5. On March 30, 2021, Entrust filed a voluntary petition for relief under chapter 11.3 

ERCOT filed two claims for unpaid invoices.4 On December 30, 2021, the Court entered its order 

confirming Entrust’s plan of liquidation (the “Plan”) as to nine of the debtors, and the Plan became 

effective on January 6, 2022.5  

6. On February 4, 2022, the Trustee filed the Complaint raising twelve causes of 

action against ERCOT. Those claims were: 

• Count I – objection to the ERCOT claim under § 502(b)(1) on the ground that it is 
excessive and in conflict with the SFA;6 
 

• Count II – objection to the ERCOT claim under § 502(b)(1) on the ground that ERCOT 
failed to mitigate its damages;7 
 

• Count III – objection to the ERCOT claim under § 502(b)(1) on the ground that Entrust 
was not in default under the SFA due to a force majeure event;8 
 

• Count IV – objection to the ERCOT claim under § 502 and action to avoid 
constructively fraudulent transfer under § 548;9  

                                                
3 Am. Compl. ¶ 52.  
4 See Claims 107 (against Entrust Energy, Inc.), 108 (against Power of Texas Holdings, Inc.).  
5 Compl. ¶ 48. 
6 Id. ¶¶ 50–58. 
7 Id. ¶¶ 59–64. 
8 Id. ¶¶ 65–70. 
9 Id. ¶¶ 71–74. 
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• Count V – objection to the ERCOT claim under § 502 and action to avoid 

constructively fraudulent transfer under Texas Business & Commerce Code § 24.005;10 
 

• Count VI – a taking under the United States Constitution in violation of 42 U.S.C. § 
1983;11 
 

• Count VII – inverse condemnation under the Texas Constitution;12 
 

• Count VIII – a due process claim under the United States Constitution in violation of 
§ 1983;13 
 

• Count IX – violation of due course under the law under the Texas Constitution;14 
 

• Count X – tortious interference with prospective business relations;15 
 

• Count XI – negligence, gross negligence, and negligence per se;16 and 
 

• Count XII – equitable subordination under § 510(c).17 
 

7. ERCOT moved for dismissal because, among other grounds, each failed to state a 

claim upon which relief could be granted under Rule 12(b)(6).18 The Court dismissed Counts V 

and VI of the complaint without prejudice and dismissed Counts VII, VIII, IX, and X with 

prejudice.19 Moreover, the Trustee agreed to withdraw Counts III and XII.20 With regard to the 

                                                
10 Id. ¶¶ 75–78. 
11 Id. ¶¶ 79–81. 
12 Id. ¶¶ 82–84. 
13 Id. ¶¶ 85–90. 
14 Id. ¶¶ 91–94. 
15 Id. ¶¶ 95–97. 
16 Id. ¶¶ 98–107.  
17 Id. ¶¶ 108–112. 
18 ERCOT’s Motion to Dismiss and for Abstention [ECF No. 10]. 
19 Hr’g Tr. at 71:1–18. 
20 Id. at 70:23–25. 
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remaining Counts (I, II, IV, and XI), and those Counts dismissed without prejudice (V and VI), 

the Court permitted the Trustee to file an amended complaint.21 

8. The Trustee filed her Amended Complaint on June 24, 2022. She now brings the 

following Counts: 

• Count I – objection to the ERCOT claim under § 502(b)(1) on the ground that it is 
excessive and in conflict with the SFA;22 
 

• Count II – objection to the ERCOT claim under § 502(b)(1) on the ground that ERCOT 
failed to mitigate its damages;23 
 

• Count III – objection to the ERCOT claim under § 502(b)(1) and action to avoid 
constructively fraudulent obligation under § 548;24 
 

• Count IV – objection to the ERCOT claim under § 502(b)(1) and action to avoid 
constructively fraudulent obligation under Tex. Bus. & Com. Code § 24.005;25 
 

• Count V – violation of the takings clause of the Fifth Amendment in violation of 42 
U.S.C. § 1983;26 and 
 

• Count VI – gross negligence.27 
 

9. Of these claims, the Pricing Claims, Counts I, II, III, IV, and VI, relate to the 

wholesale price for electricity during the Storm28 as set pursuant to the PUCT Orders, constitute 

                                                
21 Id. at 70:14–22, 71:19–20. 
22 Am. Compl. [ECF No. 49] ¶¶ 55–65. 
23 Id. ¶¶ 66–70. 
24 Id. ¶¶ 71–77. 
25 Id. ¶¶ 78–82. 
26 Id. ¶¶ 83–88. 
27 Id. ¶¶ 89–95. 
28 See id. ¶¶ 56, 58, 60 (Count I) (seeking to “reduce the ERCOT Claim because” it is based on 
unlawful pricing under the Protocols, SFA, and PUCT Orders, and asking the Court to “determine 
the amount of the ERCOT Claim”); ¶ 68 (Count II) (claiming ERCOT unlawfully changed the 
Reliability Deployment Price Adder (“RDPA”) to result in the pricing at issue); ¶ 73 (Count III) 
(contending that the ERCOT Claim is based on “a miscalculation by ERCOT” premised on 
unlawful conduct related to setting the scarcity prices during the Storm); ¶ 80 (Count IV) (stating 
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collateral attacks on the validity and applicability of the PUCT Orders setting those rates, and 

implicate whether the PUCT and ERCOT acted appropriately in setting the price of energy during 

the Storm.  

III. ARGUMENTS AND AUTHORITIES 

A. This Court should dismiss the Pricing Claims under the filed rate doctrine. 

10. The Pricing Claims challenge the wholesale electricity price during the Storm and 

seek to establish a rate for Entrust that would differ from what other market participants paid during 

the Storm. These claims run afoul of the filed rate doctrine.  

11. In the Fifth Circuit, the filed rate doctrine bars a collateral attack on a rate approved 

by the PUCT, as well as a judicial redetermination of the “appropriate amount” or “real value” of 

energy.29 “[T]he filed rate doctrine bars judicial recourse … based upon allegations that the entity’s 

‘filed rate’ is too high, unfair, or unlawful.”30 In applying the filed rate doctrine, courts routinely 

dismiss claims, defenses, objections, and theories through which litigants attempt to second-guess 

or undermine a “filed rate.”31 Importantly, this includes requests for relief from a bankruptcy court 

                                                
that the $9,000/MWh prices were “unreasonable and excessive”); ¶ 93 (Count VI) (referring to 
ERCOT’s purportedly illegal conduct in changing the RDPA resulting in the price at issue). 
29 Tex. Commer. Energy v. TXU Energy, Inc. (“TCE”), 413 F.3d 503, 508 (5th Cir. 2005) (citation 
omitted).   
30 TCE, 413 F.3d at 507; see also In re Ultra Petro. Corp., 28 F.4th 629, 641 (5th Cir. 2022) 
(“courts lack authority to impose a different rate than the one approved by [FERC].” (quoting Ark. 
La. Gas Co. v. Hall, 453 U.S. 571, 578 (1981))). 
31 See, e.g., Winn v. Alamo Title Ins. Co., No. A-09-CA-214-SS, 2009 U.S. Dist. LEXIS 65889, at 
*3 (W.D. Tex. May 13, 2009) (collecting cases from courts across the country dismissing all 
manner of litigation and claims based on the filed rate doctrine).  
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under bankruptcy principles that would otherwise be considered core.32 The wholesale electricity 

prices in the competitive ERCOT market constitute filed rates according to the Fifth Circuit.33 

12. Dismissal is required if a complaint (1) challenges a filed rate, regardless of the 

relief requested; or (2) asks a court to determine a different rate (and, in a bankruptcy case, asks 

the court to determine the proper amount of a claim).34 Indeed, under the filed rate doctrine, “any 

‘filed rate’—that is, one approved by the governing regulatory agency—is per se reasonable and 

unassailable in judicial proceedings brought by ratepayers.”35 This means any attack on a filed rate 

must be dismissed outright.36 Judicial relief that requires use of a “hypothetical rate” or a “fair 

value” also violates the doctrine.37 The Trustee both attacks a filed rate and seeks relief based on 

a different, hypothetical rate.  

13. First, the Amended Complaint must be dismissed under the filed rate doctrine 

because it attacks the $9,000/MWh price. For instance, the Trustee states the price at issue is illegal 

                                                
32 See In re Enron, 328 B.R. 75, 78, 85–86 (S.D.N.Y. 2005).  
33 TCE, 413 F.3d at 509 (citing Town of Norwood v. New England Power Co., 202 F.3d 408, 419 
(1st Cir. 2000) and Pub. Util. Dist. No. 1 v. Dynegy Power Mktg, Inc., 384 F.3d 756, 760–61 (9th 
Cir. 2004)); see also Util. Choice, L.P. v. TXU Corp., 2005 U.S. Dist. LEXIS 38657, at *8 (S.D. 
Tex. Dec. 6, 2005) (“[T]he Fifth Circuit has held that the filed rate doctrine bars claims for damages 
stemming from rates approved by the PUCT in the Texas energy market.”). 
34 TCE, 413 F.3d at 507.   
35 Id.    
36 Wegoland Ltd. v. NYNEX Corp., 27 F.3d 17, 19 (2d Cir. 1994) (noting that challenges to filed 
rates are not justiciable (citing Keogh v. Chi. & Nw. Ry. Co., 260 U.S. 156, 163–64 (1922); Square 
D Co. v. Niagara Frontier Tariff Bureau, 476 U.S. 409, 415 (1986)). 
37 Pub. Util. Dist. No. 1 v. IDACORP Inc., 379 F.3d 641, 651 (9th Cir. 2004).   
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on the grounds that it was neither permitted by the “vague[]” PUCT Orders38 nor the Protocols.39 

The Trustee cannot challenge the rate as illegal without violating the filed rate doctrine.40 This 

challenge alone requires dismissal of the Pricing Claims. 

14. But the Trustee does not stop there. She also seeks a judicial determination of a 

different fair value—a tack equally prohibited under the filed rate doctrine. In her factual 

allegations, the Trustee incorrectly claims that “it would have been a straightforward matter for 

ERCOT to recalculate prices in accordance with the Protocols in force during Winter Storm Uri, 

rather than ERCOT’s unlawful changes.”41 Then, in the Pricing Claims, the Trustee asks for a 

reduction of the filed rate. First, in Count I, “[t]he Trustee seeks to reduce the ERCOT Claim” and 

asks the Court to “determine the amount of the ERCOT Claim in lawful currency of the United 

States[.]”42 The Trustee further clarifies: “The cost of electricity and ancillary services must be 

calculated pursuant to the Protocols in effect during Winter Storm Uri, which did not permit any 

of these actions by ERCOT,” and she asks this Court to perform this improper hypothetical 

recalculation.43 Counts III and IV allege that Entrust did not receive reasonably equivalent value 

for the energy it purchased during the Storm—which necessarily asks the Court to determine what 

                                                
38 Am. Compl. ¶¶ 30, 31 (“The February 15 PUCT Order did not direct ERCOT to set prices at 
$9,000/MWh, nor did it instruct ERCOT to make any specific changes to its Protocols . . . [and it] 
did not give ERCOT self-executing authority to set prices at the HCAP level[.]”). 
39 Id. ¶ 41 (“ERCOT unlawfully breached its protocols when it passed these improperly high costs 
to market participants.”). 
40 Tex. Com. Energy v. TXU Energy, Inc., 2004 U.S. Dist. LEXIS 13908, at *46, 65–66 (S.D. Tex. 
June 24, 2004) (finding claims against ERCOT and others alleging breach of contract, among other 
things, “barred” by the filed rate doctrine), aff’d, 413 F.3d 503 (5th Cir. 2005). 
41 Am. Compl. ¶ 42.  
42 Id. ¶¶ 56, 58, 65. 
43 Id. ¶ 63. 
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that reasonably equivalent value is.44 Finally, in Count VI, the Trustee challenges ERCOT’s 

actions in changing the RDPA to implement the price at issue.45 But determining the allegedly 

proper amount of ERCOT’s claim (whether that claim amount is the full amount, zero, or a number 

in between) would constitute a de facto determination by the Court of a different, purportedly 

proper, utility rate.46 And any theory or request for relief—even a claim objection—that second 

guesses a filed rate instead of taking that rate as proper must be dismissed.47  

B. The Court should abstain from deciding all claims under § 1334(c)(1). 

15. This Court should exercise its discretion and abstain from hearing this proceeding. 

Section 1334(c)(1) provides:  

[N]othing in this section prevents a district court in the interest of justice, or in the 
interest of comity with State courts or respect for State law, from abstaining from 
hearing a particular proceeding arising under title 11 or arising in or related to a 
case under title 11.48 

16. Courts considers a number of factors when determining whether to exercise 

discretion to abstain from a proceeding: 

(1)  Effect or lack thereof on the efficient administration of the estate if the court 
recommends [remand or] abstention; 

(2)  Extent to which state law issues predominate over bankruptcy issues; 
(3)  Difficult or unsettled nature of applicable law; 

                                                
44 See ¶¶ 73, 75, 77, 79–80, 82. 
45 Id. ¶ 93. 
46 For example, in In re Enron, the bankruptcy court, based on the filed rate doctrine, sustained a 
debtor’s objection to a proof of claim and found no relief available to a claimant whose proof of 
claim alleged price manipulation with respect to a filed rate. In re Enron, 328 B.R. at 78. It was 
irrelevant that an award might have been measured by the filed rate, without the court engaging in 
a redetermination of the hypothetically proper rate. See id. at 84. Instead, the objection was 
sustained simply because the claimant’s legal rights “would have to be measured” by a filed rate 
in a tariff. Id. (emphasis added). 
47 See Winn, 2009 U.S. Dist. LEXIS 65889, at *3. 
48 28 U.S.C. § 1334(c)(1). 
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(4)  Presence of related proceeding commenced in state court or other non-
bankruptcy proceeding; 

(5)  Jurisdictional basis, if any, other than § 1334;  
(6)  Degree of relatedness or remoteness of proceeding to main bankruptcy case; 
(7)  The substance rather than the form of an asserted core proceeding; 
(8)  The feasibility of severing state law claims from core bankruptcy matters to 

allow judgment to be entered in state court with enforcement left to the 
bankruptcy court; 

(9)  The burden of the bankruptcy court’s docket; 
(10)  The likelihood that the commencement of the proceeding in bankruptcy 

court involves forum shopping by one of the parties; 
(11)  The existence of a right to a jury trial; 
(12)  The presence in the proceeding of non-debtor parties; 
(13)  Comity; and 
(14)  Possibility of prejudice to other parties in the action.49 
17. These factors weighed in favor of permissive abstention with respect to the 

Trustee’s Original Complaint; the Amended Complaint does not change that calculus. 

1. Factors favoring permissive abstention. 

18. Factors 1, 2, 4, 6, 7, 8, 11, 12, 13, and 14 favor abstention.  

19. Factor 1, efficient administration of the estate, supports abstention. There will be 

no adverse effect on the efficient administration of the estate if this Court abstains because this 

proceeding was filed post-confirmation, and once the plan of reorganization has been confirmed, 

the estate ceases to exist.50 When “there is no estate in existence, there can be no effect on the 

                                                
49 Ballard v. Milk Prods., LLC (In re Ballard), Nos. 12-30138, 12-3170, 2012 Bankr. LEXIS 4334, 
at *3–4 (Bankr. S.D. Tex. Sep. 19, 2012); Hous. Baseball Partners LLC v. Comcast Corp. (In re 
Hous. Reg’l Sports Network, L.P.), 514 B.R. 211, 215 (Bankr. S.D. Tex. July 23, 2014). 
50 U.S. Brass Corp. v. Travelers Ins. Grp., Inc. (In re U.S. Brass Corp.), 301 F.3d 296, 304 (5th 
Cir. 2002); Bank of La. v. Craig’s Stores of Tex., Inc. (In re Craig’s Stores of Tex., Inc.), 266 F.3d 
388, 390 (5th Cir. 2001); see also Faulkner v. Lane Grorman Trubitt, LLC (In re Reagor-Dykes 
Motors, LP), Nos. 18-50214-RLJ-11, 21-05002, 2021 Bankr. LEXIS 2891, at *18 (Bankr. N.D. 
Tex. 2021) (“This lawsuit should not have an effect or lack of effect on the efficient administration 
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administration of the Debtor’s estate.”51 Lain v. Watt (In re Dune Energy, Inc.), where the court 

permissively abstained, is instructive on this issue.52 In Lain, the plan trustee appointed under the 

debtors’ liquidation plan could pursue and collect on the debtors’ causes of action and distribute 

any net recoveries to pay creditors under the plan.53 In evaluating Factor 1, the court held that there 

was no longer a bankruptcy estate to administer in the debtors’ bankruptcy case because a 

liquidating plan had been confirmed.54 Similarly, here, Factor 1 strongly favors abstention.55  

20. Factor 2, state law issues, supports abstention as state law issues predominate over 

bankruptcy issues.56 The real dispute between the parties arises under state law, and bankruptcy 

law merely provides the framework by which any resolution of those state-law questions will be 

effectuated. The Trustee’s Pricing Claims amount to a request that the Court determine ERCOT’s 

compliance with the SFA and Protocols under a complex utility regime created by state law. The 

Pricing Claims seek relief through a judicial recalculation of a utility rate based on the Trustee’s 

contested understanding of the regime (in a proceeding to which the state-law regulator is not even 

a party). And there can be no dispute that Count IV, TUFTA, and Count VI, gross negligence, 

                                                
of the estate if the Court remands (there is no longer a bankruptcy estate to administer, and a 
liquidating plan has been confirmed).”). 
51 Gilbane Bldg. Co. v. Air Sys. (In re Encompass Servs. Corp.), 337 B.R. 864, 878 (Bankr. S.D. 
Tex. 2006). 
52 575 B.R. 716 (Bankr. W.D. Tex. 2017). 
53 Id. at 725. 
54 Id.  
55 McClenon v. Statebridge Co., LLC (In re McClenon), Nos. 18-31864, 18-03349, 2019 Bankr. 
LEXIS 358, at *5 (Bankr. S.D. Tex. Feb. 4, 2019) (“This factor supports abstention because the 
Debtor’s plan has been confirmed.”). 
56 McVey v. Johnson (In re SBMC Healthcare, LLC), 519 B.R. 172, 191 (Bankr. S.D. Tex. 2014); 
Gilbane, 337 B.R. at 878. 

Case 22-03018   Document 52   Filed in TXSB on 07/20/22   Page 21 of 45



12 

arise under state law.57 The fact that this adversary proceeding involves an objection to a proof of 

claim does not diminish the overwhelming predominance of state-law issues in this proceeding. 

Thus, Factor 2 weighs in favor of abstention.58  

21. Factor 4, presence of related proceedings in state court or other nonbankruptcy 

proceeding, supports abstention. Entrust filed a state-law administrative proceeding that raises 

many of the same issues as the Amended Complaint, and the Trustee may seek judicial review 

once she exhausts her administrative remedies. The existence of this nonbankruptcy review 

process means Factor 4 weighs in favor of abstention.  

22. Factor 6, degree of relatedness, supports abstention because this proceeding was 

brought post-confirmation, and the Plan has been confirmed. While the Trustee brings objections 

to ERCOT’s claims under the Bankruptcy Code, she did so after confirmation of the Plan and after 

the bankruptcy estate ceased to exist. Courts routinely evaluate Factor 6, degree of relatedness, 

and Factor 1, efficient administration of the estate, in tandem. When there can be no effect on the 

administration of the estate (because there is no estate), Factor 6 strongly supports abstention.59  

23. Factor 7, substance of the complaint, supports abstention. Counts V and VI of the 

Trustee’s Amended Complaint are non-core.60 In addition, Counts I, II, III, IV and VI are based 

on ERCOT’s alleged violations of state law. The substance of the proceeding is not of the type in 

                                                
57 Count V, a takings claim, is framed under federal law. But it nevertheless depends on untangling 
the Protocols and state agency rules regarding the provision of continuous utility service. See Am. 
Compl. ¶¶ 85–86. 
58 Hous. Reg’l Sports Network, No. 11-3304, 514 B.R. at 216; Special Value Continuation 
Partners, L.P. v. Jones, 2011 Bankr. LEXIS 4475, at *27 (Bankr. S.D. Tex. Nov. 10, 2011). 
59 McClenon, 2019 Bankr. LEXIS 358, at *6–7 (holding that this factor favored abstention 
“because a plan has already been confirmed”); Hous. Reg’l Sports Network, 514 B.R. at 217. 
60 See In re Wood, 825 F.2d 90, 97 (5th Cir. 1987) (holding that a claim is non-core if it “does not 
invoke a substantive right created by the federal bankruptcy law and is one that could exist outside 
of bankruptcy”). 
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which resolution by a bankruptcy court should be favored over a state court.61 Thus, Factor 7 

favors abstention.  

24. Factor 8, feasibility of severance, supports abstention because the underlying state 

law claims can be adjudicated in state fora with this Court retaining the power to enforce any state-

court judgment. Thus, Factor 8 weighs in favor of abstention.62  

25. Factor 11, right to a jury trial, supports abstention because ERCOT has a right to a 

jury trial for at least two of the Trustee’s claims. “Where such right exists, whether waived or not, 

it is indicative that, in the absence of federal issues which give a right to a jury trial, a state law 

claim lies at the heart of the action.”63 At a minimum, ERCOT has a right to a jury trial on Count 

V because it is pleaded under the United States Constitution and on Count VI because it is a non-

core claim that arises under Texas state law. Thus, Factor 11 weighs in favor of abstention. 

26. Factor 12, presence of non-debtor parties, supports abstention.64 The Debtors are 

not parties to this adversary proceeding. ERCOT is a non-debtor and is the only defendant in the 

proceeding. Thus, Factor 12 weighs strongly in favor of abstention.65   

                                                
61 Hous. Reg’l Sports Network, 514 B.R. at 216 (finding that the substance of the complaint was 
between non-debtors and was “not the type for which resolution by a bankruptcy court rather than 
a state court should be favored”).  
62 Special Value, 2011 Bankr. LEXIS 4475, at *28. 
63 In re Republic Reader’s Serv., Inc., 81 B.R. 422, 428 (Bankr. S.D. Tex. 1986).  
64 Id. at 428–29 (“A final factor of considerable importance is the presence of nondebtor plaintiffs 
or defendants in the matter being considered for abstention. The right of nondebtor parties to a 
nonbankruptcy court forum, particularly if a jury trial right exists in a nondebtor’s case, presents a 
compelling argument for abstention.”). 
65 See McClenon, 2019 Bankr. LEXIS 358, at *8 (holding, in a case brought by the debtor, that 
this “factor favors abstention because all of the Defendants are non-debtor parties”).  
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27. Factor 13, comity, supports abstention. The Trustee’s claims are claims between 

non-debtor parties, and comity principles urge that it would be more appropriate to let a Texas 

court decide issues of Texas law between non-debtor parties. Factor 13 supports abstention.66  

28. Factor 14, prejudicial effect, supports abstention. There is no evidence that the 

Trustee would be prejudiced because the Trustee can fully adjudicate her state-law rights in state 

fora, and she can return to this Court to enforce any judgments. Thus, Factor 14 weighs in favor 

of abstention.  

2. Neutral factors.  

29. Factors 3, 5, 9, and 10 are neutral.   

30. Factor 3, difficulty or unsettled nature of the law, is neutral. Some of the state-law 

questions raised by the Trustee are difficult and unsettled67 while others are well-settled in Texas 

law.  

31. Factor 5, jurisdictional basis, is neutral. Section 1334 provides the only basis for 

this Court’s jurisdiction over the Trustee’s state-law claims.68 However, to the extent Count V 

survives dismissal, federal jurisdiction exists outside of § 1334.  

32. Factor 9, burden on the court’s docket, is neutral because there is no evidence that 

this proceeding would be a burden on this Court’s docket or the state court’s docket.  

33. Factor 10, forum shopping, is neutral. There does not appear to be any evidence of 

forum shopping by the parties, and as a result, this factor is inapplicable.  

                                                
66 Special Value, 2011 Bankr. LEXIS 4475, at *30. 
67 The Pricing Claims present difficult and unsettled questions because no court has yet determined 
the propriety of ERCOT’s conduct in response to the PUCT Orders. 
68 Am. Compl. ¶ 3. 
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3. All permissive abstention factors combined.  

34. A numerical weighing of the factors favors abstention. Ten of the fourteen factors 

weigh in favor of abstention, and four of the factors are neutral. In addition to a numerical count 

of the factors, courts must determine which factors “are of greater importance and persuasion.”69 

Here, four of the ten factors that favor abstention (Factors 1, 2, 6, and 12) should be given 

significant importance.70 Accordingly, this Court should abstain under § 1334(c)(1). 

C. Alternatively, this Court should abstain from deciding the Pricing Claims under Burford 
v. Sun Oil Co.  

35. According to the United State Supreme Court: 

a federal court must decline to interfere with the proceedings or orders of state 
administrative agencies: (1) when there are “difficult questions of state law bearing 
on policy problems of substantial public import whose importance transcends the 
case at bar”; or (2) where the “exercise of federal review of the question in a case 
and in similar cases would be disruptive of state efforts to establish a coherent 
policy with respect to a matter of substantial public concern.71 

Burford abstention applies in all federal courts72—including, necessarily, bankruptcy courts.73 It 

applies independently of the statutory abstention doctrines created by § 1334(c).74 

                                                
69 Hous. Reg’l Sports Network, 514 B.R. at 217.  
70 Id. (“The factors favoring abstention are of significant important and persuasion, namely factors 
1, 5, and 6.”); McVey, 519 B.R. at 193 (giving significant weight to factors 1, 2, 5, and 12).  
71 New Orleans Pub. Serv., Inc. v. Council of New Orleans, 491 U.S. 350, 361 (1989) (NOPSI) 
(quoting Colo. River Water Conservation Dist. v. United States, 424 U.S. 800, 814 (1976)); see 
Burford v. Sun Oil Co., 319 U.S. 315 (1943). 
72 Quackenbush v. Allstate Ins. Co., 517 U.S. 706, 730 (1996). 
73 E.g., Wilson v. Valley Elec. Membership Corp., 8 F.3d 311 (5th Cir. 1993) (affirming abstention 
on Burford grounds); In re N.Y.C. Off-Track Betting Corp., 434 B.R. 131, 154 (Bankr. S.D.N.Y. 
2010) (abstaining on Burford grounds). 
74 Quackenbush, 517 U.S. at 730 (holding that Burford applies in “all cases in which a federal 
court is asked to provide some form of discretionary relief” (emphasis added)); Wilson, 8 F.3d at 
313 (affirming Burford abstention in a case arising under bankruptcy jurisdiction). 

Case 22-03018   Document 52   Filed in TXSB on 07/20/22   Page 25 of 45



16 

36. The Fifth Circuit has recognized five factors to weigh when considering Burford 

abstention: (1) “whether the cause of action arises under federal law or state law”; (2) “whether 

the case requires inquiry into unsettled issues of state law, or into local facts”; (3) “the importance 

of the state interest involved”; (4) “the state’s need for a coherent policy in that area”; and (5) “the 

presence of a special state forum for judicial review.”75 These factors all favor abstention.  

1. The Pricing Claims arise under state law.  

37. Application of this factor requires a determination of “whether the plaintiff’s claim 

may be ‘in any way entangled in a skein of state law that must be untangled before the federal case 

can proceed.’”76 Even if a plaintiff’s claim is “framed” as arising under federal law, abstention is 

appropriate if “the underlying issues presented are purely state law issues.”77  

38. The Pricing Claims arise under Texas law, no matter how they are framed. As 

explained above, the Pricing Claims all ultimately challenge the wholesale rate for electricity 

during the Storm and seek a judicial redetermination of ERCOT’s wholesale electricity rate. 

Because the wholesale electricity price was set in response to the PUCT Orders, the Trustee’s 

Pricing Claims constitute an attack on the validity and applicability of the PUCT Orders. 

Additionally, in Count V, the Trustee also challenges ERCOT’s authority to effect a Mass 

Transition of customers to a POLR—another facet of Texas’s regulatory regime. 

2. The Pricing Claims require inquiry into unsettled issues of state law. 

39. The state-law questions at issue are unsettled and will require the Court to examine 

the interplay between the Protocols, PUCT rules and PUCT Orders, and PURA. No court has 

                                                
75 Wilson, 8 F.3d at 314. 
76 Sierra Club v. City of San Antonio, 112 F.3d 789, 795 (5th Cir. 1997) (quoting Quackenbush, 
517 U.S. at 727). 
77 Koerner v. Garden Dist. Ass’n, 78 F. App’x 960, 963 (5th Cir. 2003).  
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previously adjudicated these questions.78 Nor has any Texas court adjudicated a challenge to 

ERCOT’s pricing decisions, let alone decisions during an unprecedented emergency that were 

based on binding PUCT Orders.  

40. As complicated as those questions are, even more so is the question of the requested 

remedy. ERCOT acted within a comprehensive regulatory scheme in which it is subject to the 

PUCT’s supervening authority to “otherwise direct[]” what the price of energy should be for the 

entire ERCOT market, which ERCOT had no authority to disregard.79 Relief for the Trustee would 

unavoidably affect the entire market since all of the ERCOT market bought and sold at the price 

at issue. Resolution would require this Court to “delv[e] into highly local issues of fact” regarding 

the operation and management of the grid during the Storm.80 These are the exact issues that are 

within the state fora’s special competence, and these factual questions implicate “precisely the sort 

of highly localized, specialized, judgmental, and perhaps partisan analysis” that requires 

abstention.81  

3. Utility regulation is an important state interest.  

41. “[U]tility regulation ‘is one of the most important of the functions traditionally 

associated with the police power of the States,’” while “federal courts have little interest in 

hearing” such matters.82 Importantly, the Bankruptcy Code does not “represent a supervening 

                                                
78 Many of the same questions raised by the Trustee’s Amended Complaint are now pending in 
state court proceedings—i.e., the legislatively prescribed fora for such disputes. See Exelon 
Generation Co. v. PUC, No. D-1-GN-21-001772 (Tex. Dist. Ct., Travis Cnty. filed Apr. 19, 2021); 
Luminant Energy Co. v. PUC, No. 03-21-00098-CV (Tex. App.—Austin filed March 2, 2021). 
79 16 TEX. ADMIN. CODE §§ 25.501(a), 25.505(h), 25.361(b)(16). 
80 Wilson, 8 F.3d at 314. 
81 Id. at 315. 
82 Id. (quoting NOPSI, 491 U.S. at 365). 
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federal interest.”83 Thus, the electric-regulatory and rate-making questions the Pricing Claims 

present are uniquely within the State’s purview. 

42. The Texas Legislature has emphasized the importance of its interest in this field. 

The PUCT and ERCOT actions in question were taken pursuant to a “comprehensive and adequate 

regulatory system” that was “enacted to protect the public interest inherent in the rates and services 

of electric utilities” of which ERCOT is an “essential” part.84 The Supreme Court of Texas 

described PURA as a “pervasive regulatory scheme.”85 ERCOT is an “essential” part of this 

regulatory scheme that uses rulemaking authority delegated to it by the PUCT to regulate Texas’s 

power grid and wholesale electricity market, as well as the participants in that market.86  

4. Texas needs a coherent policy regarding its electricity grid and market.  

43. “Burford abstention is intended to avoid recurring and confusing federal 

intervention into an ongoing state scheme.”87 Other market participants’ challenges to the PUCT 

Orders are already underway in state trial and appellate courts.88 The state courts “need[] neither 

[this Court’s] harmonious or disharmonious notes” on the questions before them.89 The Court’s 

interpretation of the SFA affects every participant in the ERCOT market because all market 

                                                
83 Id.  
84 TEX. UTIL. CODE § 31.001(a); see also § 39.001. 
85 E.g., In re Entergy Corp., 142 S.W.3d 316, 322 (Tex. 2004). 
86 TEX. UTIL. CODE §§ 39.151(a), (d). 
87 Wilson, 8 F.3d at 315. 
88 See Exelon Generation Co. v. PUC, No. D-1-GN-21-001772 (Tex. Dist. Ct., Travis Cnty. filed 
Apr. 19, 2021); Luminant Energy Co. v. PUC, No. 03-21-00098-CV (Tex. App.—Austin filed 
Mar. 2, 2021). 
89 Wilson, 8 F.3d  at 316. 
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participants are required to enter this form agreement, and it should be given a consistent 

interpretation by the PUCT and the state courts that oversee the PUCT.90 

5. Texas established special state fora for judicial review.  

44. In Burford, the Supreme Court found it significant that, “[t]o prevent the confusion 

of multiple review of the same general issues,” the Texas Legislature “provided for concentration 

of all direct review of the [Railroad] Commission’s orders in the State district courts of Travis 

County.”91 Similarly, in Wilson, the Fifth Circuit pointed to a state constitutional provision 

“centraliz[ing] appeals in the state district court in the state capital.”92 The same is true here.93  

45. Alternatively, the Court should stay these proceedings under the doctrine of 

primary jurisdiction.94   

D. The Pricing Claims should also be dismissed because of the Trustee’s failure to join the 
PUCT.  

46. The PUCT is an indispensable party to the Trustee’s Pricing Claims. Rule 

19(a)(1)(B) provides that a person is necessary to join if either the absence of the person will impair 

                                                
90 See Oncor Elec. Delivery Co. v. Chaparral Energy, LLC, 546 S.W.3d 133, 139–40 (Tex. 2018); 
In re Entergy Corp., 142 S.W.3d 316, 322 (Tex. 2004). 
91 319 U.S. at 326. 
92 8 F.3d at 316. 
93 TEX. GOV’T CODE §§ 2001.038(a), 2001.176(b)(1); TEX. UTIL. CODE §§ 11.007(a) (applying 
Chapter 2001 of the Government Code to PURA), 15.001 (permitting judicial review of PUCT 
Orders in Travis County District Court). 
94 Wagner & Brown v. ANR Pipeline Co., 837 F.2d 199, 201 (5th Cir. 1988) (“Primary jurisdiction 
is a judicially created doctrine whereby a court of competent jurisdiction may dismiss or stay an 
action pending a resolution of some portion of the action by an administrative agency.”); United 
States v. W. Pac. R.R. Co., 352 U.S. 59, 63–64 (1956) (Primary jurisdiction “applies where a claim 
is originally cognizable in the courts, and comes into play whenever enforcement of the claim 
requires the resolution of issues which, under a regulatory scheme, have been placed within the 
special competence of an administrative body; in such a case the judicial process is suspended 
pending referral of such issues to the administrative body for its views.”). 
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that person’s ability to protect its interest relating to the subject matter of the action or that person’s 

absence will leave an existing party subject to a substantial risk of incurring “multiple, or otherwise 

inconsistent obligations.”95 Both prongs are satisfied here. 

1. First prong: the PUCT’s interest. 

47. A party is necessary if the judgment would “effectively preclude [the nonparty] 

from enforcing its rights” and its rights would be “injuriously affected.”96 Stated another way, a 

party is necessary if “the party faces prejudice through a disposition in its absence.”97 “[A] federal 

court can look to state law to determine the relative interest that the party has in the litigation” 

under Rule 19.98 And under Texas law, an action challenging the validity or applicability of an 

agency’s order is a rule challenge to which the agency must be a party.99 Texas case law further 

provides that when a party brings “rule challenges” to an agency’s action, the agency “is a 

necessary party for that type of challenge.”100 In Motheral, a family challenged a UIL rule 

preventing their minor son from participating in athletics at school on the ground that the rule was 

unconstitutional, arbitrary, and capricious, but the family sued only UIL officials and not the UIL 

itself.101 The court of appeals held that in the same way that “a city is an indispensable party to 

                                                
95 FED. R. CIV. P. 19(a)(1)(B)(ii). 
96 HS Res., Inc. v. Wingate, 327 F.3d 432, 439 (5th Cir. 2003) (citing Hilton v. Atlantic Refining 
Co., 327 F.2d 217, 219 (5th Cir. 1964)). 
97 Texas v. Ysleta del Sur Pueblo, No. EP-17-CV-179-PRM, 2018 U.S. Dist. LEXIS 223055, at 
*17 (W.D. Tex. Aug. 27, 2018). 
98 Whalen v. Carter, 954 F.2d 1087, 1096 n.8 (5th Cir. 1992). 
99 TEX. GOV’T CODE § 2001.038(a). 
100 Motheral v. Black, No. 03-21-00671-CV, 2022 Tex. App. LEXIS 3050, at *47 (Tex. App.—
Austin May 6, 2022, pet. pending). 
101 Id. at *12, 44. 
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suits seeking to challenge the validity of the city’s ordinances,” “the UIL is a jurisdictionally 

required party to any suit seeking to challenge its rules.”102  

48. The Trustee attacks the validity of the PUCT Orders.103 As a threshold matter, by 

asserting that ERCOT violated the SFA and Protocols by complying with the PUCT Orders, the 

Trustee attempts to render the PUCT Orders ineffective—thus eliminating the PUCT’s power to 

“otherwise direct” what the price of electricity is in the ERCOT market.104 But the Trustee does 

not stop there—she claims the PUCT Orders were “vague” and included “nonsensical purported 

findings,” that “overlooked” that load shed was not a scarcity pricing trigger and that all available 

generating capacity was online.105 The Trustee thus attacks the validity of the PUCT Orders; 

otherwise, these allegations would serve no purpose. 

49. In addition, the Trustee challenges the application of the PUCT Orders. First, the 

Trustee claims the PUCT Orders do not direct ERCOT to set the price at $9,000/MWh or make 

any change to its Protocols.106 Next, the Trustee claims that ERCOT violated the PUCT Orders by 

holding them in place too long.107 These allegations challenge whether the PUCT Orders were 

applied correctly. As the entity that promulgated the orders and is statutorily charged with ensuring 

ERCOT’s compliance therewith, the PUCT is a necessary party to a suit challenging the PUCT 

Orders’ application.108 

                                                
102 Id. at *48–49 (quotation marks omitted). 
103 E.g., Am. Compl. ¶ 32. 
104 16 TEX. ADMIN. CODE § 25.501(a). 
105 Am. Compl. ¶ 32. 
106 Id. ¶ 30; see also id. ¶ 35 (“This unauthorized change was not permitted by the February 15 
PUCT Order or the Protocols”); ¶ 38 (“ERCOT’s unauthorized change to the [RDPA] was already 
a departure from the plain language of the February PUCT Orders . . . .”). 
107 Id. ¶¶ 39–40. 
108 TEX GOV’T CODE § 2001.038(a). 

Case 22-03018   Document 52   Filed in TXSB on 07/20/22   Page 31 of 45



22 

50. In sum, the Trustee attacks the validity and applicability of the PUCT Orders—a  

challenge which the PUCT has an interest in defending and to which state law says the PUCT must 

be a party.  

2. Second prong: ERCOT’s risk and the PUCT’s ability to protect its interests. 

51. The second prong is satisfied because the absence of the PUCT harms ERCOT and 

the PUCT. First, ERCOT will be exposed to multiple or inconsistent obligations related to the 

prices it set during the Storm and its statutorily mandated task of carrying out the PUCT Orders. 

ERCOT does not have discretion to disobey PUCT Orders, and the PUCT can fine or even 

decertify ERCOT should it do so.109 A ruling by this Court that rejects the PUCT Orders or 

ERCOT’s implementation of the PUCT Orders would force ERCOT to act contrary to what state 

law requires, potentially risking discipline by the PUCT, which this Court’s judgment would not 

bind. This is particularly risky because the validity and efficacy of the PUCT Orders is currently 

the subject of litigation in Texas state court (to which the PUCT is a party), meaning that ERCOT 

may very well be exposed to conflicting obligations in the face of these competing judgments (e.g., 

retroactively applying a different price to some wholesale energy transactions than others for the 

same period of time).    

52. Second, the PUCT’s ability to protect its interests is impaired110 when the Trustee 

brings a suit challenging its orders in a court in which the PUCT is immune from suit. Again, the 

PUCT is statutorily required to be a party to a suit challenging the validity and applicability of its 

                                                
109 TEX. UTIL. CODE § 39.151(d), (d-4)(5). 
110 FED. R. CIV. P. 19(a)(1)(A)(i). 
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orders, which the Trustee does.111 This statutory requirement serves to ensure that agencies can 

protect their interests when their rulemaking is attacked.  

53. The PUCT is a necessary party because, without it, the Court cannot provide 

complete relief among all existing parties.  

3. It is infeasible to join the PUCT under Rule 19(b). 

54.  Once an entity is established as an indispensable party under Rule 19(a), the 

analysis shifts to whether joinder will be feasible. If joinder is not feasible, the court should 

determine whether the action should be dismissed pursuant to Rule 19(b). In this case, joinder of 

the PUCT is not feasible because the PUCT has sovereign immunity pursuant to the Eleventh 

Amendment.112 Courts routinely hold that when an indispensable party is immune from suit in 

federal court, dismissal is required regardless of the factors listed in Rule 19(b).113   

E. Certain Counts of the Trustee’s Amended Complaint should be dismissed under Rule 
12(b)(6) and 12(b)(1).  

1. Count II should be dismissed because the Trustee fails to plead a legally 
supportable, plausible mitigation claim. 

55. The Trustee claims that ERCOT failed to mitigate damages to Entrust caused by 

ERCOT’s alleged breaches of the SFA.114 This theory is not a legally supportable mitigation claim. 

                                                
111 TEX. GOV’T CODE § 2001.038(a). 
112 See AT&T Commc’ns v. BellSouth Telecomms. Inc., 238 F.3d 636, 650-51 (5th Cir. 2001) 
(holding that the Eleventh Amendment covers “all federal causes of action arising out of 
Congress’s Article I powers—thereby barring suit . . . against a State commission”). 
113 See, e.g., Enter. Mgmt. Consultants, Inc. v. United States, 883 F.2d 890, 894 (10th Cir. 1989) 
(“When, as here, a necessary party under Rule 19(a) is immune from suit, ‘there is very little room 
for balancing of other factors’ set out in Rule 19(b), because immunity ‘may be viewed as one of 
those interests compelling by themselves.’”) (quoting Wichita & Affiliated Tribes v. Hodel, 788 
F.2d 765, 777 n.13 (1986)).   
114 See Am. Compl. ¶ 68 (“ERCOT breached the SFA and Protocols . . .”) ¶ 69 (“ERCOT failed to 
mitigate the damages to the Debtors caused by [ERCOT’s] breaches of the SFA and Protocols.”). 
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The doctrine of mitigation “prevents a party from recovering for damages resulting from a breach 

of contract that could be avoided by reasonable efforts on the part of the plaintiff”115—not that a 

purportedly breaching party must mitigate damages it causes.  

56. Additionally, Count II does not state a plausible claim. The Trustee describes 

ERCOT’s purported breaches of the SFA and states that ERCOT failed to mitigate the damages it 

caused as a result of those alleged breaches.116 But focusing on ERCOT’s purported breaches, the 

Trustee fails to allege the ways in which ERCOT failed to mitigate damages caused by those 

alleged breaches.117 Absent such allegations, Count II is legally flawed, and it does not state a 

plausible claim.  

2. Count IV should be dismissed because the Trustee fails to plead standing to 
bring a TUFTA claim. 

57. Under TUFTA, a debtor can avoid, under certain circumstances, an obligation for 

which it did not receive “a reasonably equivalent value in exchange.”118 A debtor does not have 

standing to bring a TUFTA claim unless it “plead[s] that a creditor exists who would have standing 

to bring suit under TUFTA sections 24.005(a)(2) and 24.006(a) into whose shoes” the debtor could 

step.119 Indeed, § 24.005(a)(2) requires the Trustee to “plead that there is a creditor with an 

allowable claim that arose before or within a reasonable time of the allegedly fraudulent transfer,” 

while § 24.006(a) requires the Trustee to “plead that there is a creditor with an allowable claim 

                                                
115 Great Am. Ins. Co. v. N. Austin Mun. Util. Dist. No. 1, 908 S.W.2d 415, 426 (Tex. 1995). 
116 Am. Compl. ¶¶ 68–69. 
117 Id.  
118 TEX. BUS. & COM. CODE § 24.005(a)(2). 
119 Cage v. Davis (In re Giant Gray, Inc.), 629 B.R. 814, 853 (Bankr. S.D. Tex. 2020). 
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that arose solely before the fraudulent transfer.”120 Additionally, the Trustee must “both identify 

the actual creditor and the basis on which that creditor could avoid the transfer in question.”121  

58. The Trustee’s Amended complaint does not meet this standard. The Trustee’s 

allegations on standing to bring the TUFTA claim, in their entirety, are: 

The Trustee has standing to avoid the ERCOT claim pursuant to TEX. BUS. & COM. 
CODE § 24.008(a). More than 80 unsecured creditors have asserted claims against 
the Debtors, and one or more these creditors would have standing to assert this 
claim. The Trustee brings this claim stepping into the shoes of such creditors.122 
 
59. These allegations come nowhere close to pleading there is an existing creditor with 

an allowable claim that arose in the proper time periods to sustain a TUFTA claim, the identity of 

such a creditor, or the basis on which that creditor can recover. The Trustee’s standing allegation 

is a generic reference to the fact that parties have filed claims. Establishing that a debtor simply 

has creditors is not enough, and the Trustee’s general reference to creditors will not do.123  Count 

IV should be dismissed. 

3. Count V should be dismissed because ERCOT has no liability for transferring 
Entrust’s customers to a POLR as a matter of law, the Trustee has not pleaded 
an essential element of a taking, and Entrust waived its right to seek 
consequential damages.124  

60. Count V alleges ERCOT’s acts in consummating the Mass Transition of Entrust’s 

customers to a POLR constituted a taking in violation of the Fifth Amendment of the United States 

                                                
120 Id. 
121 Panama Williams, Inc. v. Parr (In re Panama Williams, Inc.), 211 B.R. 868, 871–72 (Bankr. 
S.D. Tex. 1997). 
122 Am. Compl. ¶ 81. 
123 Giant Gray, 629 B.R. at 828. 
124 The Trustee’s constitutional claim cannot coexist with her gross negligence claim because 
constitutional claims presume government action, while tort claims generally cannot be maintained 
against the government. 

Case 22-03018   Document 52   Filed in TXSB on 07/20/22   Page 35 of 45



26 

Constitution.125 This claim fails, and, in fact, the Trustee can plead no theory of liability against 

ERCOT arising out of the Mass Transition.  

61. The PUCT Substantive Rules provide that ERCOT will not “be liable for damages 

to any REP, whether under tort, contract, or any other theory of legal liability, for transitioning or 

attempting to transition” the REP’s customers to a POLR.126 The Trustee seemingly recognizes 

that ERCOT cannot be held liable for effecting the Mass Transition.127 The PUCT Substantive 

Rules limit ERCOT’s liability under “any other theory of legal liability[.]”128 Count V, and any 

count premised on the Mass Transition, should be dismissed with prejudice for failure to state a 

claim. 

62. The Trustee’s taking claim also fails because ERCOT’s effecting of the Mass 

Transition is not a taking as a matter of law. First, a taking claim that actually sounds in contract 

should be dismissed,129 and the Trustee’s taking claim sounds in contract. The Trustee pleads that 

ERCOT effectuated the Mass Transition because it believed Entrust was “in material breach of the 

SFA.”130 And ERCOT’s consummation of the Mass Transition was an exercise of authority it held 

under the SFA and Protocols.131 ERCOT was therefore acting under “color of right under the 

                                                
125 Am. Compl. ¶¶ 83–88.  
126 16 TEX. ADMIN. CODE § 25.43(o)(2) (emphasis added). The PUCT Substantive Rules have the 
force and effect of state law. PUC v. Constellation Energy Commodities Grp., LLC, 351 S.W.3d 
588, 595 (Tex. App.—Austin 2011, pet. denied). 
127 Am. Compl. ¶ 87 (noting that ERCOT has been “granted state-law immunity for performing 
the Mass Transition”).  
128 16 TEX. ADMIN. CODE § 25.43(o)(2). 
129 City of New Braunfels v. Carowest Land, Ltd., 432 S.W.3d 501, 516 (Tex. App.—Austin 2014, 
no pet.) (citing Century Expl. New Orleans, Inc. v. United States, 103 Fed. Cl. 70, 77 (Fed. Cl. 
2012)); Griffin Broadband Commc’ns, Inc. v. United States, 79 Fed. Cl. 320, 323–24 (2007), aff’d, 
287 Fed. App’x 108 (Fed. Cir. 2008). 
130 Am. Compl. ¶ 49. 
131 Protocol § 16.11.6.1 (defining “ERCOT’s Remedies” as including a mass transition). 
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contract.”132 Second, as the Trustee acknowledges, a taking occurs when a sovereign takes private 

property for public use.133 The Trustee’s taking claim is premised on ERCOT’s transitioning 

Entrust’s customers to a POLR,134 which according to the Trustee’s own allegations, is another 

retail energy provider.135 The Trustee’s allegations establish that ERCOT did not take Entrust’s 

private property for a public use; rather, ERCOT transitioned the Trustee’s customers to another 

private entity so that those customers would receive service. 

63. Finally, under the SFA, Entrust waived its right to seek consequential damages 

from ERCOT.136 The takings claim seeks “the value of property taken by ERCOT through the 

Mass Transition.”137 These are indirect, consequential damages flowing from ERCOT’s effecting 

the Mass Transition. Parties are free limit their rights to damages by contract,138 and Entrust has 

done so with respect to the damages the Trustee seeks for this claim. Count V should be dismissed. 

                                                
132 MBP Corp. v. Bd. of Trs. of the Galveston Wharves, 297 S.W.3d 483, 490–91 (Tex. App.--
Houston [14th Dist.] 2009, no pet.); Preston Hollow Cap., LLC v. Cottonwood Dev. Corp., 23 
F.4th 550, 554 (5th Cir. 2022). 
133 Am. Compl. ¶ 84; see also Degan v. Bd. of Trs. Of the Dall. Police & Fire Pension Sys., 956 
F.3d 813, 815 (5th Cir. 2020). 
134 Am. Compl. ¶¶ 83–88. 
135 Id. ¶ 44. 
136 SFA § 9(A). 
137 Am. Compl. ¶ 88. 
138 Bombardier Aero Corp. v. SPEP Aircraft Holdings, LLC, 572 S.W.3d 213, 231 (Tex. 2019) 
(“Limitation-of-liability clauses . . . are generally valid and enforceable.”). 
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4. Count VI should be dismissed because the Trustee fails to state a plausible 
gross negligence claim, the claim is barred by the economic loss rule, Entrust 
has waived its right to seek punitive damages, and ERCOT is immune from 
the Trustee’s gross negligence claim.  

a. The Trustee fails to state a plausible gross negligence claim. 

64. A gross negligence claim requires the existence of a cognizable legal duty.139 Under 

Texas law, a negligence plaintiff must establish a “specific legal duty owed to him[.]”140 Here, the 

Trustee relies on ERCOT’s legislatively required function to ensure the reliability of the grid as 

the basis for her gross negligence claim.141 This does not translate to a tort duty owed to Entrust.142 

The Trustee also alleges a generic duty to “take reasonable care in estimating and planning for the 

amount of generation capacity and load that would result from Winter Storm Uri.”143 No Texas 

court has ever recognized this duty, and the Texas Supreme Court cautions against creating new 

common law duties when a comprehensive regulatory scheme exists.144 “Courts may not hold 

people to very general duties of exercising ordinary care in all circumstances.”145  

65. A negligence-based claim also requires establishing a breach of a duty.146 The 

Trustee appears to claim that ERCOT breached its duty by failing “to inform the market that 

                                                
139 See Ford v. Cimarron Ins. Co., 230 F.3d 828, 830 (5th Cir. 2000) (“Duty is the threshold inquiry 
of any negligence case.”). 
140 Patino v. Complete Tire, Inc., 158 S.W.3d 655, 660 (Tex. App.—Dallas 2005, pet. denied) 
(emphasis added). 
141 Am. Compl. ¶ 90. The Trustee’s allegations regarding the health and safety of Texans and 
“others,” Am. Compl. ¶¶ 91–93, are of no moment. The Trustee cannot rely on purported duties 
to others to try and manufacture a private tort duty owed to Entrust. 
142 See, e.g. Entex, A Division of Norman Energy Corp. v. Gonzalez, 94 S.W.3d 1, 9–10 (Tex. 
App.—Houston [14th Dist.] 2002, pet. denied) (statute requiring gas utilities to furnish systems 
that are “safe, adequate, efficient, and reasonable” did not prohibit or require any conduct and 
could not provide adequate basis for imposing a negligence duty). Electric reliability standards 
“exist to provide for reliable operation of the bulk-power system, not to protect end users from 
power outages” and thus “create a duty only between electric utilities and the government.” 
Waldon v. Ariz. Pub. Serv. Co., 642 Fed. App’x 667, 669 (9th Cir. 2016) (internal quotations 
omitted). 
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ERCOT was making unauthorized changes to the [RDPA] until after those changes were 

implemented” and then by failing “to comply with its own notice to the market[.]”147 These 

purported breaches do not amount to gross negligence,148 and even if they did, they are not specific 

to Entrust.  

66. Because the Trustee fails to allege a cognizable private tort duty owed by ERCOT 

to Entrust, or a breach of that duty as to Entrust, Count VI should be dismissed. 

b. The Trustee’s gross negligence claim is barred by the economic loss 
rule. 

67. The Trustee’s gross negligence claim is ultimately predicated on the same 

complaints and injuries as the rest of her Pricing Claims—i.e., ERCOT’s alleged improper pricing 

in violation of the SFA and Protocols.149 The Trustee fails to plead any other distinct injury caused 

by ERCOT’s alleged gross negligence.150 “The pure economic loss rule prevents pursuit of a 

negligence claim predicated on a duty created under a contract to which the plaintiff is a party 

when tort damages are sought for an injury consisting only of economic loss to the subject of the 

contract. . . . The pure economic loss rule also prevents recovery for gross negligence in the breach 

                                                
143 Am. Compl. ¶ 90. 
144 Elephant Ins. Co., LLC v. Kenyon, 644 S.W.3d 137, 152 (Tex. 2022) (affirming dismissal of 
negligence, negligent undertaking, and gross negligence claims because no legal duty existed and 
imposition of a new court-created common-law duty was not warranted), and at 157 (Young, J., 
concurring, joined by Blacklock, J.) (“it is increasingly less likely than ever before that there are 
gaps that judges alone can (much less should) fill.”). 
145 Id. at 145. 
146 Ford, 230 F.3d at 830. 
147 Am. Compl. ¶ 93. 
148 Gross negligence involves “an extreme degree of risk” and a conscious indifference to the safety 
of others in disregarding that risk. TEX. CIV. PRAC. & REM. CODE § 41.001(11). 
149 Am. Compl. ¶¶ 93, 55-82. 
150 Id. ¶¶ 89–95. 
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of a contract.”151 Count VI should be dismissed because it does not allege tort damages 

independent of the alleged contract damages. 

c. Entrust has waived its right to seek punitive damages against ERCOT. 

68. Just as it waived its right to seek consequential damages, Entrust waived its right to 

seek punitive damages against ERCOT.152 A party’s right to limit its recovery by contract extends 

to waiving punitive damages, and a punitive damage award is improper where a party has waived 

that right.153 The reason for proving gross negligence under Texas law is to provide a basis for 

recovering exemplary (i.e. punitive) damages.154 Because the Trustee cannot recover punitive 

damages, her gross negligence claim should be dismissed. 

d. ERCOT is immune from the Trustee’s tort claim. 

69. ERCOT has Eleventh Amendment immunity because it is an “arm of the state” 

under the Fifth Circuit’s guiding test for Eleventh Amendment immunity.155 Statutes and case law 

reflect that ERCOT is an arm of the state: ERCOT is governed by a state-selected board, 

exclusively performs statutory functions, exercises delegated sovereign rulemaking authority, has 

been designated a “state agency” for certain purposes, and is subject to open-meetings laws and 

                                                
151 Durrschmidt v. Frost Nat’l Bank (In re R&K Fabricating, Inc.), No. 10-33878, No. 12-03177, 
2013 Bankr. LEXIS 1192 *15 (Bankr. S.D. Tex. Mar. 27, 2013) (Isgur, J.). 
152 SFA § 9(A). 
153 Bombardier, 527 S.W.3d at 232. 
154 TEX. CIV. PRAC. & REM. CODE §§ 41.002–.003. 
155 Clark v. Tarrant Cnty., 798 F.2d 736, 744–45 (5th Cir. 1986);  see also Daniel v. Univ. of Tex. 
Sw. Med. Ctr., 960 F.3d 253, 256–57 (5th Cir. 2020) (enumerating Clark factors: (1) “[w]hether 
the state statutes and case law view the agency as an arm of the state”; (2) “[t]he source of the 
entity’s funding”; (3) “[t]he entity’s degree of local autonomy”; (4) “[w]hether the entity is 
concerned primarily with local as opposed to statewide[] problems”; (5) “[w]hether the entity has 
the authority to sue and be sued in its own name”; and (6) “[w]hether the entity has the right to 
hold and use property.”). 
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the Sunset Act.156 ERCOT gets its funding from a “system administration fee”—a regulatory fee 

collected from the entities subject to ERCOT’s regulation.157 The State also appropriates the fee.158   

70. Moreover, ERCOT’s degree of local control159 favors immunity because the State 

directly controls ERCOT. Indeed, ERCOT’s governing board is selected by State government 

officials.160 ERCOT is also “directly responsible and accountable to” the PUCT, which in turn has 

“complete authority” over ERCOT’s “finances, budget, and operations” and plenary authority over 

ERCOT’s rulemaking power and internal governance, including its bylaws.161 The fact that the 

state has ultimate control over ERCOT’s property also favors immunity.162 Finally, whether 

                                                
156 ERCOT v. CPS Energy, 2021 Tex. App. LEXIS 9842, at *5 (Tex. App.—San Antonio Dec. 13, 
2021, pet. filed); TEX. UTIL. CODE § 39.151(n) (ERCOT is subject to the Sunset Act); id. 
§§ 39.151(g), 39.1513 (providing for the selection and makeup of ERCOT’s governing board); id. 
§§ 39.1511 (ERCOT is subject to open meetings requirements), 39.1512 (ERCOT officials must 
disclose any interest they have in a matter being considered). 
157 TEX. UTIL. CODE § 39.151(e). Regulatory fees are collected using the State’s police power 
and—like the system administration fee—cannot raise more money “than reasonably necessary to 
cover the costs” of the regulatory regime it funds. City of Fort Worth v. Gulf Refin. Co., 83 S.W.2d 
610, 618 (Tex. 1935); accord H. Rouw Co. v. Tex. Citrus Comm’n, 247 S.W.2d 231, 234 (Tex. 
1952); see Tex. Util. Code § 39.151(e). 
158 See TEX. UTIL. CODE § 39.151(d) (delegating to the PUCT the “complete authority to oversee” 
ERCOT’s “finances [and] budget”); id. §§ 39.1515(a), 39.1516(c) (statutorily appropriating 
system administration fee revenue to fund non-ERCOT state priorities).  
159 See Daniel, 960 F.3d at 258–59. 
160 TEX. UTIL. CODE § 39.1513 (ERCOT board selection committee includes the governor, 
lieutenant governor, and the speaker of the Texas House of Representatives); see also TEX. UTIL. 
CODE §§ 39.151(d) (ERCOT subject to PUCT oversight), (g-1) (ERCOT’s bylaws and Protocols 
must be approved by and reflect the input of the PUCT). 
161 TEX. UTIL. CODE §§ 39.151(d), (g-1), (g-6); see Daniel, 960 F.3d at 258–59 (holding that even 
if university hospital was governed by physicians rather than state-selected board of regents, the 
level of “state oversight and financial regulation” nevertheless “support[ed the hospital] receiving 
arm-of-the-state recognition”). 
162 TEX. UTIL. CODE § 39.151(d) (mandating that the PUCT transfer ERCOT’s assets to a successor 
organization if ERCOT is decertified); 16 TEX. ADMIN. CODE § 25.364(g) (same). 
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ERCOT can sue and be sued is a factor that, according to the Fifth Circuit, must be given minimal 

weight.163 Under the controlling factors, ERCOT is immune from suit. 

71. In fact, the Trustee alleges in Count V that “ERCOT was acting in a sovereign 

capacity, and under color of state law, when it effected the Mass Transition” because it “was acting 

pursuant to PURA . . . and pursuant to regulations enacted by the PUCT[.]”164 The Trustee’s gross 

negligence claim is premised on ERCOT’s alleged failure to maintain the reliability of the Texas 

grid.165 ERCOT’s duty to maintain the Texas grid is established by PURA and subject to 

regulations exacted by the PUCT.166 By the Trustee’s own logic, ERCOT is a sovereign and thus 

immune from the Trustee’s gross negligence claim. 

72. The Trustee will likely argue that ERCOT has waived its immunity under 11 U.S.C. 

§ 106 by filing a proof of claim. But § 106 only provides a waiver of sovereign immunity for 

claims under the Bankruptcy Code as they relate to the proof of claim the defendant filed.167 The 

Trustee’s gross negligence claim does not arise out of the same transaction or occurrence as 

ERCOT’s proof of claim. Again, it is premised on ERCOT’s alleged failure to maintain reliability 

of the Texas grid.168 In that regard, it does not implicate the ERCOT claim or any bankruptcy 

principle.  

                                                
163 United States ex rel. King v. Univ. of Tex. Health Sci. Ctr.—Hous., 544 F. App’x 490, 498 n.3 
(5th Cir. 2013) (per curiam); Daniel, 960 F.3d at 259–60 (holding entity to be arm of the state 
despite this factor weighing against it). 
164 Am. Compl. ¶ 87.  
165 Id. ¶¶ 90–93. 
166 E.g., TEX. UTIL. CODE § 39.151(a); 16 TEX. ADMIN. CODE § 25.501(a). 
167 11 U.S.C. § 106(b) (“A governmental unit that has filed a proof of claim in the case is deemed 
to have waived sovereign immunity with respect to a claim against such governmental unit that is 
property of the estate and that arose out of the same transaction or occurrence out of which the 
claim of such governmental unit arose.”) (emphasis added). 
168 Am. Compl. ¶¶ 90–93. 
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73. Because ERCOT is immune from tort liability, and the Trustee has failed to plead 

a plausible gross negligence claim, Count VI should be dismissed. 

IV. CONCLUSION AND REQUEST FOR RELIEF 

74. ERCOT respectfully requests this Court: (1) dismiss the Pricing Claims under the 

filed rate doctrine; (2) abstain from deciding any claim under § 1334(c)(1) and Burford or stay 

these proceedings under the doctrine of primary jurisdiction; (3) dismiss the Pricing Claims under 

Rule 12(b)(7) for failure to join the PUCT; or (4) dismiss Counts II, IV, and V under Rule 12(b)(6) 

for failure to state a plausible claim, and dismiss Count VI under Rule 12(b)(6) for failure to state 

a plausible claim and Rule 12(b)(1) for lack of jurisdiction.  
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